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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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CarnaTION Company, et al. v. Eart L. Butz. D.C.D.C. 
March 21, 1974. Reversing Judicial Officer’s ruling 
(31 AD 1479). Remanded with directions to refund to 
plaintiffs all overpayments they were required to 
pay for fluid milk supplies resulting from the actions 
challenged by them in this case 


(No. 15,711) 


In re Yascur Farms, Inc. AMA Docket No. M2-43. Decided 
March 6, 1974. 


Producer-handler status — failure to meet requirements for — Handler bound 
by notice to Market Administrator that it was not a producer-handler — 
Other source milk — The ‘‘corporate veil’’ is pierced — Dismissal 


Where petitioner is bound by the notice that it sent to the Market Administra- 
tor that it is not a producer-handler, it cannot be considered as a producer- 
handler. Further, even if petitioner were not bound by said notice, petitioner 
is not a producer-handler because it distributes its milk to dairies principally 
owned by the same person who owns the petitioner, and such dairies re- 
ceive large quantities of milk from other sources. The ‘“‘corporate veil” is 
pierced, and such dairies and petitioner are regarded as one. The request for 
relief is denied, and the petition is dismissed. 


Murray Hammerman, New York, New York, for petitioner. 
Edward M. Silverstein, for complainant. 
Harry S. McAlpin, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a review proceeding under § 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), instituted by a petition filed March 31, 1972, 
by Yasgur Farms, Inc., involving the question as to whether, 
after January 1, 1971, petitioner met all of the requirements of the 
‘“‘producer-handler’’ exemption from regulation under Order No. 
2, as amended, regulating the handling of milk in the New York- 
New Jersey marketing area. ‘‘Producer-handlers”’ do not have to 
pay into the producer-settlement fund based on their use value of 
milk; and they do not have to pay administration assessments to 
cover the costs of administering the Order. 


Handlers who do not qualify as ‘‘producer-handlers’”’ are 
eligible, in certain circumstances, for a limited exemption as 
“handlers” with “own farm milk.” 


On December 29, 1970, the Market Administrator received the 
following notice on petitioner’s stationery: 


Market Administrator 

N.Y.-N.J. Milk Marketing Area 
205 East 42nd St. N.Y. N.Y. 10017 
Dear Sir. 

The stock ownership of Yasgur Farms Inc. has change [sic ] hands. Due 
to involvement with another [sic] milk distribution business, it will be 
necessary for Yasgur Farms to pay into the pool. The closing on the 
purchase was December 18th. 

Will you please send us all necessary forms for future pool reports. 

Yours, 

s/James R. Peavey 
Secretary, 

Yasgur Farms Inc. 
P.O. Drawer J. 

S. Fallsburg, N.Y. 


For the months of January 1971 through May 1971, the 
petitioner filed plant reports with the Market Administrator as a 
“handler” with ‘“‘own farm milk,” and petitioner paid its ‘‘ad- 
ministration assessments” and its ‘‘net pool obligations’’ based 
on its use value of milk. For subsequent months, petitioner filed 
plant reports as a “handler” with ‘‘own farm milk” showing its 
“net pool” obligations and ‘‘administration assessment” 
obligations, but petitioner did not pay such obligations. In 
computing its obligations each month (except for January 1971), 
petitioner claimed the limited exemption applicable to a “‘handler”’ 
with ‘“‘own farm milk.” 
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After notifying the Market Administrator in December 1970 
that it would have to begin paying into the pool, the petitioner 
made no subsequent application or request to the Market Ad- 
ministrator for designation as a “‘producer-handler.’’ Instead, 
petitioner filed this proceeding on March 31, 1972, seeking 
exemption from regulation as a ‘‘producer-handler,” retroactive 
to January 1, 1971. 


The Deputy Administrator, Agricultural Marketing Service, 
filed an answer on April 25, 1972, controverting the principal 
allegations of the petition. 


A hearing was held on August 8, 1972, in New York, New York, 
before Chief Administrative Law Judge Harry S. McAlpin. At the 
hearing, petitioner was represented by Mr. Murray Hammerman, 
of Murray Hammerman and Company, Dairy Accountants and 
Consultants, New York, New York. The respondent was 
represented by Edward M. Silverstein, Esq., Office of the General 
Counsel, United States Department of Agriculture, Washington, 
D.C. 


The Chief Administrative Law Judge filed an Initial Decision 
on October 30, 1973, dismissing the petition. Both parties filed 
appeals. Oral argument before the Judicial Officer was heard on 
February 25, 1974. Final administrative authority to decide cases 
under the Agricultural Marketing Agreement Act of 1937 has 
been delegated to the Judicial Officer (37 F.R. 28475; 38 F.R. 
10795).' 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or the 
purpose for which it is used, and for the payment to all producers 
delivering milk to all handlers under a particular order of uniform 
minimum prices for all milk so delivered. The procedure is 
generally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A. 
D.C.), certiorari denied, 350 U.S. 1015): 


1. The office of Judicial Officer is a career position, established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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The Market Administrator computes the value of milk used by each pool 
handler by multiplying the quantity of milk he uses in each class by the 
class price and adding the results. The values for all handlers are then 
combined into one total. That amount is decreased or increased by several 
subtractions or additions. *** The result is divided by the total quantity of 
milk that is priced under the regulatory program. The figure thus obtained 
is the basic or uniform price which must be paid to producers for their milk. 
Each handler whose own total use value of milk for a particular delivery 
period, i.e., a calendar month, is greater than his total payments at the 
uniform price is required to pay the difference into an equalization or 
producer-settlement fund. Each handler whose own total use value of milk 
is less than his total payments to producers at the uniform price is entitled 
to withdraw the amount of the difference from the equalization or 
producer-settlement fund. Thus a composite or uniform price is effectuated 
by means of the equalization or producer-settlement fund. 


In view of the different situations in the various milk marketing 
areas, there is a wide variation in the pricing provisions of the 
orders. For a general description of the milk marketing regulatory 
program under the Act, see U.S.v. Rock Royal Co-op., 307 U.S. 
533, 542-545; Lehigh Valley Coop. v. United States, 370 U.S. 76, 
78-81; Fairmont Foods Company v. Hardin, 442 F.2d 762, 764 
(C.A. D.C.). See, also, Brooks, ‘“‘The Pricing of Milk under 
Federal Marketing Orders,” 26 George Washington Law Review 
181 (1958). 


The ‘‘own farm milk” (7 CFR 1002.11) of a ‘‘producer-handler”’ 
(7 CFR 1002.12) is totally exempt from the foregoing pooling 
provisions of the Order (7 CFR 1002.14(k)). However, if the 
handler is merely a ‘‘handler” (7 CFR 1002.7) with ‘‘own farm 
milk” (7 CFR 1002.11), rather than a “‘producer-handler,”’ his 
‘own farm milk’? may be exempted from pooling only up to an 
average of 800 pounds per day (7 CFR 1002.14(i)). 


The following provisions of Order 2 regulating the handling of 
milk in the New York-New Jersey Marketing Area (7 CFR Part 
1002) are relevant to this proceeding. 


§ 1002.7 Handler. 

‘“‘Handler’’ means: 

(a) Any person who engages in the handling of skim milk 
or butterfat, which was received at a pool plant, a partial 
pool plant, a pool unit or a partial pool unit or at a plant 
approved by any health authority as a source of skim milk or 
butterfat for disposition as fluid milk products in the 
marketing area; 

(b) Any person who engages in the handling of fluid milk 
products, all or a portion of which is shipped to, or received 
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in, the marketing area; or *** . 
**K 
§ 1002.8 Plant. 

(a) ‘‘Plant’”’ means the land, buildings, surroundings, 
facilities, and equipment, whether owned or operated by one 
or more persons, constituting a single operating unit or 
establishment for the receiving, handling, or processing of 
milk or milk products as determined by the market ad- 
ministrator. 

(b) ‘‘Pool plant’’ means any plant which is designated as a 
pool plant pursuant to § 1002.24to § 1002.28 and any plant, 
except an other order plant, which receives no milk from 
dairy farmers or units and from which 50 percent or more of 
the gross receipts of skim milk and butterfat in the form of 
fluid milk products is disposed of in consumer packages or 
dispenser inserts in the marketing area by direct distribution 
or is moved either in packaged form or bulk to other plants in 
the marketing area. 

(c) ‘‘Partial pool plant’’ means a plant which is so 
designated pursuant to § 1002.29. 

(d) ‘‘Other order plant’? means a plant which is fully 
subject to the pricing and payment provisions of an other 
order. 

**X 
§ 1002.11 Own farm milk. 

(a) ‘Own farm milk”’ means milk received at a plant from a 
farm operated by the person who is the operator of such 
plant. 

(b) The market administrator shall publicly announce the 
name of any handler operating a pool plant receiving own 
farm milk and the location of the plant operated by such 
handler. This public announcement shall not include the 
name of: 

(1) Any person meeting the deficition of producer- 
handler as set forth in § 1002.12; 

(2) Any person receiving no milk from other dairy 
farmers and selling no more than 100 quarts per day of Class 
I-A milk to persons in the marketing area other than to other 
plants; or 

(3) A charitable, religious, educational, or governmental 
institution which is not engaged in the practice of receiving 
bulk milk from other sources for processing or packaging and 
is not engaged in the practice of selling packaged milk to 
persons not associated with such institution. 
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§ 1002.12 Producer-handler. 

‘“‘Producer-handler’’ means a handler who, following the 
filing of an application pursuant to paragraph (a) of this 
section, has been so designated by the market administrator 
upon determination that the requirements of paragraph (b) of 
this section have been met. Such designation shall be ef- 
fective on the first of the month after receipt by the market 
administrator of an application containing complete in- 
formation on the basis of which the market administrator 
determines that the requirements of paragraph (b) are being 
met. The effective date of designation shall be governed by 
the date of filing new applications in instances where ap- 
plications previously filed have been denied. All designations 
shall remain in effect until cancelled pursuant to paragraph 
(c) of this section. 

(a) Application. Any handler claiming to meet the 
requirements of paragraph (b) of this section may file with 
the market administrator, on forms prescribed by the market 
administrator, an application for designation as a producer- 
handler. The application shall contain the following in- 
formation: 

(1) A listing and description of all resources and 
facilities used for the production of milk which are owned or 
directly or indirectly operated or controlled by the applicant. 

(2) A listing and description of all resources and 
facilities used for the processing or distribution of milk or 
milk products which are owned, or directly or indirectly 
operated or controlled by the applicant. 

(3) A description of any other resources and facilities 
used in the production, handling, or processing of milk or 
milk products in which the applicant in any way has an 
interest, including any contractual arrangement, and the 
names of any other persons having or exercising any degree 
of ownership, management, or control in, or with whom there 
exists any contractual arrangement with respect to, the 
applicant’s operation either in his capacity as a handler or in 
his capacity as a dairy farmer. 

(4) A listing and description of the resources and 
facilities used in the production, processing, and distribution 
of milk or milk products which the applicant desires to be 
determined as his milk production, processing, and 
distribution unit in connection with his designation as a 
producer-handler: Provided, That all milk production 
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resources and facilities owned, operated or controlled by the 
applicant either directly or indirectly shall be considered as 
constituting a part of the applicant’s milk production unit in 
the absence of proof satisfactory to the market administrator 
that some portion of such facilities or resources do not 
constitute an actual or potential source of milk supply for the 
applicant’s operation as a producer-handler. 

(5) Such other information as may be required by the 
market administrator. 

(b) Requirements. 

(1) The handler has and exercises (in his capacity as a 
handler) complete and exclusive control over the operation 
and management ofa plant at which he handles milk received 
from production facilities and resources (milking herd, 
buildings housing such herd, and the land on which such 
buildings are located) the operation and management of 
which also are under the complete and exclusive control of 
the handler (in his capacity as a dairy farmer), all of which 
facilities and resources for the production, processing, and 
distribution of milk and milk products constitute an in- 
tegrated operation over which the handler (in his capacity as 
a producer-handler) has and exercises complete and exclusive 
control. 

(2) The handler, in his capacity as a handler, handles no 
fluid milk products other than those derived from the milk 
production facilities and resources designated as constituting 
the applicant’s operation as a producer-handler. 

(3) The handler is not, either directly or indirectly, 
associated with control or management of the operation of 
another plant or another handler, nor is another handler so 
associated with his operation. 

(4) The handler sells more than an average of 100 quarts 
per day of Class I-A milk to persons in the marketing area 
other than to other plants. 

(5) In case the plant of the applicant was operated by a 
handler whose designation as a producer-handler previously 
had been cancelled pursuant to paragraph (c) of this section, 
the quantity of fluid milk products handled during the 12 
months preceding the application which was derived from 
sources other than the designated milk production facilities 
and resources constituting the applicant’s operation as a 
producer-handler is less than the volume set forth for can- 
cellation pursuant to subparagraphs (3) or (4) of paragraph 
(c) of this section. 
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(c) Cancellation. The designation as a producer-handler 
shall be cancelled under conditions set forth in  sub- 
paragraphs (1) and (2) of this paragraph or, except as 
specified in subparagraphs (3) and (4) of this paragraph upon 
determination by the market administrator that any of the 
requirements of paragraph (b) of this section are not con- 
tinuing to be met, such cancellation to be effective on the 
first day of the month following the month in which the 
requirements were not met. 

(1) Milk from the designated production facilities and 
resources of the producer-handler is delivered in the name of 
another person as pool milk to another handler or except in 
the months of June through November with prior notice to 
the market administrator, a dairy herd, cattle barn, or 
milking parlor is transferred to another person who uses such 
facilities or resources for producing milk which is delivered as 
pool milk to another handler. This provision, however, shall 
not be deemed to preclude the occasional sale of individual 
cows from the herd. 

(2) A dairy herd, cattle barn, or milking parlor, 
previously used for the production of milk delivered as pool 
milk to another handler, is added to the designated milk 
production facilities and resources of the producer-handler, 
except in the months of December through May, with prior 
notice to the market administrator, or if such facilities and 
resources were a part of the designated production facilities 
and resources during any of the preceding 12 months. This 
provision, however, shall not be deemed to preclude the 
occasional purchase of individual cows for the herd. 

(3) If the producer-handler handles fluid milk products 
than 150 product pounds per day of fluid milk products 
which are derived from sources other than the designated 
milk production facilities and resources, the cancellation of 
designation shall be effective the first of the month in which 
he handled such fluid milk products. 

(4) If the producer-handler handles fluid milk products 
derived from sources other than the designated milk 
production facilities and resources in a volume less than 
specified in subparagraph (3) of this paragraph, the 
designation shall be cancelled effective on the first of the 
month following the third month in any six-month period in 
which the producer-handler handled such fluid milk 
products: Provided, That the receipt of up to an average of 
ten pounds per day of packaged fluid milk products in the 
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form of fluid skim milk, or of any volume of other packaged 
fluid milk products (except milk) from pool plants, shall not 
be counted for purposes of this subparagraph. 

(d) Public announcement. The market administrator shall 
publicly announce the name, plant, and farm location of 
persons designated as producer-handlers, and those whose 
designations have been canceled. Such announcements shall 
be controlling with respect to the accounting at plants of 
other handlers for fluid milk products received from such 
producer-handler on and after the first of the month 
following the date of such announcement. 

(e) Burden of establishing and maintaining producer- 
handler status. The burden rests upon the handler who is 
designated as a producer-handler (and upon the applicant for 
such designation) to establish through records required 
pursuant to § 1000.5 thatthe requirements set forth in 
paragraph (b) of this section have been and are continuing to 
be met and that the conditions set forth in paragraph (c) of 


this section for cancellation of designation do not exist. 
oko 


§ 1002.14 Pool milk. 


“‘Pool milk’’ means all skim milk and butterfat contained in 
milk except as set forth in paragraphs (a) through (k) of this 
section which is pumped at the farm into a tank mounted on 
a truck or trailer for a handler who has included such milk in 
a pool unit, or a partial pool unit or which is delivered direct 
from a farm to a pool plant or a partial pool plant but is not 
put into a tank truck prior to such delivery. This definition 
shall include any milk so delivered by a person defined in 
§ 1002.11(b)(2), by an institution defined in § 1002.11(b)(3), 
or by a producer-handler designated pursuant to § 1002.12 
which milk is produced in accordance with methods and 
standards of the American Association of Medical Milk 
Commissions for the production of certified milk and which is 
delivered in bulk to another handler but for marketing as 
other than certified milk. 

OK OK 

(i) Own farm milk of a handler listed pursuant to 
§ 1002.11(b) not in excess of an average of 800 pounds per 
day if the handler is not a producer-handler designated 
pursuant to § 1002.12, and if the volume of skim milk and 
butterfat in milk handled, other than that derived from own 
farm milk, does not exceed an average of 1,600 pounds per 
day. 
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(k) All skim milk and butterfat handled by: 
(1) A producer-handler designated pursuant to 
§ 1002.12 which is derived from such producer-handler’s 
production resources and facilities except as provided in the 
preamble of this section; or 
(2) A producer-handler pursuant to an other order. 
aK 
§ 1002.44 Transfers. 

Skim milk and butterfat transferred in the form of a fluid 
milk product from a pool unit or a pool plant to any other 
plant shall be classified pursuant to the provisions of 
paragraphs (a) through (e) of this section. The assignment 
procedure set forth in paragraph (e) shall also be applicable 
for the purpose of assignment of receipts at any plant which 
is not a plant defined pursuant to § 1002.8(b) or (d) and 
which receives no milk from dairy farmers or units but from 
which fluid milk products are disposed of in consumer 
packages or dispenser inserts in the marketing area either by 
direct distribution or to other plants. 

(a) As Class I-A milk if transferred to the plant of a 
handler listed pursuant to § 1002.12 or to a producer-handler 
under an other order; ***. 


FINDINGS OF FACT 


1. The petitioner, Yasgur Farms, Inc., was incorporated in 
June 1970. As of July 1, 1970, petitioner took over the facilities 
and business operation of Max D. Yasgur, an individual 
proprietor, who had operated as a ‘‘producer-handler’’ under 
Federal Milk Order No. 2 from November 1, 1961, through June 
30, 1970. The petitioner continued the Yasgur operation claiming 
“‘producer-handler”’ status from July 1, 1970, through December 
31, 1970. The petitioner was at all times engaged in the 
production, processing, and distribution of milk and milk 
products in the New York-New Jersey marketing area. Its milk 
plant is located at Bethel, New York. 


2. On December 18, 1970, Lew Wohl closed the transaction 
purchasing the majority of the stock of the petitioner, Yasgur 
Farms, Inc. Lew Wohl, at all times pertinent herein, i.e., from 
January 1, 1970, to the present, was President and principal 
stockholder of the petitioner, Yasgur Farms, Inc. Larry McElroy 
was Treasurer of the petitioner. These two men, along with 
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Dorothy Wohl, as Vice-President, and James R. Peavey, as 
Secretary, constituted the Board of Directors of the petitioner. 


3. Lew Wohl, at all times pertinent herein, was also President 
and principal stockholder of several milk dealer corporations 
licensed in the State of New York by the State Agricultural 
Department. Larry McElroy was Comptroller of such licensed 
milk dealer corporations. These licensed milk dealer corporations 
were all involved in the distribution of the packaged fluid milk 
products of the petitioner. They included Star Dairy, Inc., Deer 
Park Dairy, Inc., Shorts Dairy, Inc., Stapleton & Penchansky 
Dairy, Inc., Jewel Dairy, Inc.,.Stanley Dairy Products, Inc., 
Cooks Dairy, Inc., and Town Dairy, Inc. All of the petitioner’s 
packaged milk was delivered to Star Dairy, Inc., and it, in turn, 
redelivered some of it to the other dairies. 


Lew Wohl was also President and principal stockholder of 
Fallsburg Dairy, Inc., which was a licensed milk dealer in the 
State of New York until November 30, 1969, and which operated 
until January 12, 1970. 


4. On December 1970, the Market Administrator received the 
following notice on petitioner’s stationery: 


Market Administrator 

N.Y.-N.J. Milk Marketing Area 

205 East 42nd. St. N.Y. N.Y. 10017 
Dear Sir. 

The stock ownership of Yasgur Farms Inc. has changed hands. Due to 
involvement with another milk distribution business, it will be necessary 
for Yasgur Farms to pay into the pool. The closing on the purchase was 
December 18th. 

Will you please send us all necessary forms for future pool reports. 

Yours, 

James R. Peavey 
Secretary, 

Yasgur Farms Inc. 
P.O. Drawer J. 

S. Fallisburg, N.Y. 


The foregoing notice received by the Market Administrator was 
not the original letter signed by Mr. Peavey, but was a photocopy 
of the original taken after it had been signed by Mr. Peavey. The 
record is silent as to why the copy was sent to the Market Ad- 
ministrator instead of the original. 


5. Beginning with January 1971, and continuing through May 
1971, the petitioner prepared and filed with the Market Ad- 
ministrator a “plant report’? for each month on Form MA—1, 
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reporting as a ‘‘handler”’ with ‘“‘own farm milk.”’ In such reports, 
petitioner computed its administration assessment obligations, 
and its net pool obligations based on its use value of milk handled. 
In computing its obligations, each month except one (January 
1971), petitioner claimed the limited exemption applicable in 
certain circumstances to a “handler” with ‘“‘own farm milk.’”’ The 
payments by the petitioner to the Market Administrator for these 
five months totalled over $13,000.00. 


For subsequent months (i.e., June 1971— June 1972), petitioner 
filed plant reports as a ‘‘handler’”’ with ‘‘own farm milk,” each 
showing its ‘‘net pool obligations’’ and ‘administration 
assessment” obligations, but petitioner did not pay such 
obligations. 


Eleven of the monthly plant reports were signed by James R. 
Peavey, Secretary, Yasgur Farms, Inc. The other reports were 
not signed. 


6. Since receipt of the notice referred to in Finding 4, supra, the 
Market Administrator received no request from the petitioner to 
designate it as a ‘‘producer-handler.”’ 


7. The petitioner’s plant report for January 1971, referred to in 
Finding 5, supra, was signed by James R. Peavey, Secretary of 
Yasgur Farms, Inc., on February 9, 1971. It was received by the 
Market Administrator on February 10, 1971. Two days later, 
February 12, 1971, the Market Administrator published the 
uniform price announcement for January 1971. On the back of the 
price announcement, the Market Administrator published a list of 
withdrawals from ‘‘producer-handler’’ status, including ‘‘Yasgur 
Farms, Inc., Plant.’”’ The back of the price announcement also 
stated: ‘‘Handles own farm milk, name of handler: Yasgur Farms; 
location of plant, Bethel, New York.”’ 


8. Star Dairy, Inc., in addition to receiving all of petitioner’s 
packaged milk (Finding 3), also receives large volumes of milk 
from Sealtest Division of Kraftco Foods, Inc., Homer, New York, 
and Crowley Foods, Inc., Binghamton, New York. For example, 
during 1971, Star Dairy received 2,265,640 pounds of milk from 
petitioner, 1,020,158 pounds from Sealtest, and 34,100 pounds 
from Crowley. Star Dairy’s monthly receipts from Seaitest in 1971 
varied from 41,981 pounds to 300,396 pounds. 


9. Deer Park Dairy, Inc., Port Jervis, New York, referred to in 
Finding 3, supra, in addition to receiving milk from Star Dairy, 
Inc., received large quantities of milk from Sealtest Division of 
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Kraftco, Homer, New York. For example, in 1971, Deer Park 
Dairy’s monthly receipts of milk from Sealtest varied from 83,720 
pounds to 227,105 pounds, and totalled 1,406,276 pounds. 


10. Short’s Dairy, Inc., Liberty, New York, referred to in 
Finding 3, supra, in addition to receiving milk from Star Dairy, 
Inc., received milk from Dairylea Cooperative, Goshen, New 
York. For example, in 1971, Short’s Dairy, Inc., received 103,971 
pounds of milk from Dairylea. Short’s Dairy, Inc., received more 
than an average of 150 pounds of milk per day in 1971 from 
Dairylea in the months of January, July, August, October, 
November, and December. 


11. During the months of April through September, 1971, 
petitioner received milk from a producer, Julio Santos, Milford, 
Pennsylvania. The monthly receipts from Julio Santos were from 
9,103 pounds to 14,779 pounds; and totalled 74,909 pounds 
during the six months. 


12. From June through August, 1971, petitioner shipped raw 
milk to and received packaged milk from Petelinz Dairy, 
Newburgh, New York. Specifically, in June 1971, petitioner 
shipped 99,373 pounds of raw milk to Petelinz Dairy and received 
91,680 pounds of packaged milk from Petelinz Dairy; in July 
1971, petitioner shipped 169,334 pounds and received 166,877 
pounds; and in August 1971, petitioner shipped 62,780 pounds 
and received 62,900 pounds. In September 1971, petitioner 
shipped 9,202 pounds of raw milk to Petelinz Dairy and received 
no packaged milk in return. 


13. In January and February 1971, petitioner shipped raw milk 
to Queensboro Farm Products, Inc., Bulk Tank Unit, Madison, 
New York, in the name of Fallsburg Dairy Farms, Inc. 


CONCLUSIONS 


This is a review proceeding instituted by a handler subject to 
Order No. 2, the New York-New Jersey Milk Order. The 
petitioner contends that the obligations imposed upon it in 
connection with the Order as a ‘“‘handler”’ with ‘“‘own farm milk” 
are ‘‘not in accordance with law”’ (7 U.S.C. 608c(15)(A)). 


I. Burden of Proof 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding 
has the burden of proving that the obligations imposed upon it 
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, 


were “not in accordance with law.’’ Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308, 316-317 (C.A. 3, 1968), certiorari denied, 
394 U.S. 929; Boonville Farms Cooperative, Inc. v. Freeman, 
358 F.2d 681, 682 (C.A. 2, 1966); Windham Creamery, Inc. v. 
Freeman, 230 F. Supp. 632, 635-636 (D. N.J., 1964), affirmed, 
350 F.2d 978 (C.A. 3, 1965), certiorari denied, 382 U.S. 979; 
Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo., 
1945), affirmed, 157 F.2d 87 (C.A. 8, 1946), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 
(E.D. Pa., 1944), affirmed, 149 F.2d 860, 863 (C.A. 3, 1945); In re 
Clyde Lisonbee, 31 Agriculture Decisions 952, 961 (1972); In re 
Fitchett Brothers, Inc., 31 Agriculture Decisions 1552, 1571 
(1972). 


The petitioner in an 8c(15)(A) review proceeding is not per- 
mitted to rely on evidence not previously presented to the Market 
Administrator. See In re Andrew W. Leonberg, 32 Agriculture 
Decisions 763, 791-798 (1973), and cases cited therein. 


II. Producer-Handler Exemption 


Order No. 2 contains a procedure whereby each ‘‘handler,” as 
distinguished from a “‘producer-handler,”’ pays for milk subject to 
regulation under the Order at class values or prices, differing 
according to the use he makes of such milk, while producers 
receive a uniform or ‘‘blended”’ price based upon the total value of 
all milk used by all handlers under the Order. Each handler pays 
his own producers at the uniform price and then, through ad- 
justments with the producer-settlement fund kept by the Market 
Administrator, brings the total he has paid to producers up to (by 
paying into the producer-settlement fund) or down to (by 
receiving money from such fund) the total he is required to pay 
according to his utilization at class prices. In effect, a handler 
receives from the producer-settlement fund the amount by which 
the value of his milk at the class prices is less than the value at the 
blended price and pays into the producer-settlement fund the 
amount by which the value of his milk at the class prices exceeds 
the value at the blended price. See, e.g., In re Willow Farm Dairy, 
Inc., 20 Agriculture Decisions 810 (1961), affirmed, 315 F.2d 828 
(C.A. 4), certiorari denied, 374 U.S. 832.? 


2. The success of the Order depends upon prompt compliance by those subject to 
regulation; especially prompt payment of financial obligations. United Statesv. 
Ruzicka, 329 U.S. 287, 298; Brownv. United States, 367 F.2d 907, 909 (C.A. 
10), certiorari denied, 387 U.S. 917. 
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A ‘“producer-handler” is exempt from payments into the 
producer-settlement fund on milk handled by him which 
payments represent, as indicated above, the amount by which the 
value of his milk at the class prices exceeds its value at the 
blended price. Obviously, a distinct economic benefit inures to a 
“‘producer-handler” under the Order, and the other dairy farmers 
who receive the uniform blended price do not share in the benefits 
from the ‘“producer-handler’s’’ Class I milk utilizations. * 


The economic theory of the ‘‘producer-handler’’ exemption is 
that the ‘“‘producer-handler’” is a_ self-contained production, 
processing and distribution unit which does not share its Class I 
milk utilizations with the other producers supplying milk to the 
area, and does not count on the other producers to meet any of its 
needs (see 23 F.R. 6050, 6050—6053 (1958)). 


It is of the utmost importance under Order No. 2 that the 
“‘producer-handler”’ receive almost no milk from other sources. If 
the ‘“‘producer-handler”’ were permitted to receive milk from other 
sources, he could produce the exact quantity of milk for which he 
could find Class I utilizations, and then draw on the pool’s surplus 
milk to meet his peak demands. In such circumstances, he would 
be “‘riding the pool,” i.e., counting on the pool to produce enough 
surplus milk to take care of his peak needs while not sharing the 
benefits of his Class I utilizations with the other producers. He 
would be getting all of the advantages of the regulatory program, 
e.g., stable production and marketing conditions in the industry, 
and freedom from riots and cutthroat competition which existed 
prior to the program, without sharing any of the burdens of the 
surplus problem inherent in this area. 


On the other hand, when the ‘‘producer-handler”’ has to produce 
enough milk to take care of all of his own peak Class I needs, the 
“‘producer-handler”’ receives only the surplus price (rather than 
the uniform blended price received by other producers) for his 
surplus milk. Hence the average price the ‘‘producer-handler”’ 
would receive from all of his milk would, theoretically, be the 
same as the uniform blended price received by all other producers, 


3. The ‘‘producer-handler’’ exemption was sharply criticized in the Report to the 
Secretary of Agriculture by the Federal Milk Order Study Committee (1962), p. 
57, which states: 
Historically, exemption from regulation has been given to certain han- 
dlers, particularly public-owned processors and producer distributors. 
Little justification exists today for exemption from regulation and only 
under the most unusual circumstances, should such exemptions be 
granted. 
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if the other producers produced only enough milk to handle the 
peak Class I needs of the market. In practice, however, the other 
producers produce substantial additional quantities of surplus 
milk, and, therefore, the “producer-handler” has a distinct 
economic advantage over the other producers. 


’ 


Claims to “‘producer-handler’’ status have been frequently 
litigated because of the economic benefits resulting therefrom and 
because of the variety of schemes and devices handlers have 
employed to claim ‘‘producer-handler’’ status. As was stated in In 
re Independent Milk Producer-Distributors Association, 20 
Agriculture Decisions 1, 28 (1961): 


The regulatory scheme set forth in such section is merely an attempt to 
prevent the evasion or circumvention of the distinction established in the 
order between producer-handlers and handlers by methods employed in the 
past or those that could be reasonably anticipated. In the past, elaborate 
and ingenious schemes have been employed to achieve apparent producer- 
handler status and thus to circumvent regulation. See, e.g., Elm Spring 
Farm, Inc. v. United States, 127 F.2d 920 (1st Cir. 1942); In re Martin & 
Costa, 4 A.D. 636 (1945); In re John Velozo, 5 A.D. 739 (1946), and cases 
cited therein. ‘ 


If handlers were able to circumvent the requirements of the 
Order by employing spurious schemes to claim ‘“producer- 
handler’ status, it would bring chaos to the milk industry. As 
stated in Elm Spring Farmv. United States, 127 F.2d 920, 927 
(C.A. 1): 


The result inevitably would be that the whole regulatory scheme would 
break down. The maintenance of the uniform blended price to each 
producer, whether or not his milk goes predominantly into the fluid milk 
market, is impossible unless handlers who have more than the market 
average of fluid milk sales make the prescribed equalization payments into 
the pool. The Act and the Order seek to achieve a fair division of the more 
profitable fluid milk market among all producers, thereby eliminating the 
disorganizing effects which had theretofore been a consequence of cut- 
throat competition among producers striving for the fluid milk market. 
This is clearly set forth in the opinion in United States v. Rock Royal Co- 
operative, Inc., 1939, 307 U. 533, 548, 550, 59S. Ct. 993, 83 L. Ed. 1446. 


While the Secretary could have elected to fully regulate 
‘“‘producer-handlers” (Freemanv. Vance, 319 F.2d 841, 842 (C.A. 
5), certiorari denied, 377 U.S. 930; Ideal Farms, Inc. v. Benson, 
288 F.2d 608, 618 (C.A. 3), certiorari denied, 372 U.S. 965), he 


4. See, also, Brownv. United States, 367 F.2d 907, 910-911 (C.A. 10), certiorari 
denied, 387 U.S. 917; Cosgrove v. Wickard, 49 F. Supp. 232, 233-238 (D. 
Mass.); In re Andrew W. Leonberg, 32 Agriculture Decisions 763 (1973), appeal 
pending. 
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has not done so in this Order. But ‘‘producer-handler’’ status is an 
exception to the general regulatory scheme of the Act, and as such 
it must be strictly construed, and must be established by a 
handler seeking the exception. See Trade Comm’n. v. Morton 
Salt Co., 334 U.S. 37, 44-45; Phillips Co. v. Walling, 324 U.S. 
490, 493; Schlemmerv. Buffalo, Rochester &c. Ry., 205 U.S. 1, 
10; Detroit Edison Co. v. Securities & Exchange Commission, 
119 F.2d 730, 739 (C.A. 6), certiorari denied, 314 U.S. 618; 
Shilkret v. Musicraft Records, 131 F.2d 929, 931 (C.A. 2), 
certiorari denied, 319 U.S. 742; In re Andrew W. Leonberg, 32 
Agriculture Decisions 763, 800 (1973), appeal pending. 


III. Petitioner’s Notification to the Market Administrator That 
It Was Not Entitled to Exemption As a “‘Producer-Handler”’ Is 
Controlling until Petitioner Applies for and Proves to the Market 
Administrator That It Is Entitled to Exemption As a ‘‘Producer- 
Handler.”’ 


A person who produces and handles milk in a manner that 
would enable him to become exempt from regulation as a 
“‘producer-handler” is not entitled to the ‘“‘producer-handler” 
exemption from regulation until he applies to the Market Ad- 
ministrator for designation as a ‘‘producer-handler’’ and has been 


so designated by the Market Administrator. The requirement for 
application to and designation by the Market Administrator is 
incorporated in the definition of ‘‘producer-handler.’’ Specifically, 
the Order provides (7 CFR 1002.12): 


‘“‘Producer-handler’’ means a handler who, following the filing of an ap- 
plication pursuant to paragraph (a) of this section, has been so designated 
by the market administrator upon determination that the requirements of 
paragraph (b) of this section have been met. Such designation shall be 
effective on the first of the month after receipt by the market administrator 
of an application containing complete information on the basis of which the 
market administrator determines that the requirements of paragraph (b) 
are being met. 


The filing of a petition for review under § 8c(15)(A) of the Act 
does not meet the requirements for filing an application with the 
Market Administrator claiming ‘‘producer-handler’’ status. The 
application must be made to the Market Administrator (7 CFR 
1002.12 preamble and 7 CFR 1002.12(a)). 


The “legislative history” of the Order supports the Order’s 
plain language. The Assistant Secretary stated that the definition 
of producer-handler ‘‘should require that the handler (1) file an 
application with the market administrator’ (23 F.R. 6050). 
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A person claiming ‘‘producer-handler’’ status not only must 
originally establish to the Market Administrator that he is en- 
titled to the exemption, but he has the burden of establishing that 
he continues to meet the requirements of the ‘‘producer-handler”’ 
exemption. The Order provides (7 CFR 1002.12(e)): 


(e) Burden of establishing and maintaining producer-handler status. 
The burden rests upon the handler who is designated as a producer-handler 
(and upon the applicant for such designation) to establish through records 
required pursuant to Sec. 1000.5 that the requirements set forth in 
paragraph (b) of this section have been and are continuing to be met and 
that the conditions set forth in paragraph (c) of this section for cancellation 
of designation do not exist. 


Under these provisions of the Order, ‘‘producer-handler”’ status 
is not thrust upon anyone. He must claim it—and continue to 
demonstrate that he is entitled to it. The burden is expressly 
placed on the person claiming exemption as a “‘producer-handler”’ 
to establish that he continues to meet the specified conditions. If 
he fails to meet that burden, he loses the exemption. Certainly, 
then, if he expressly advises the Market Administrator that he 
does not meet the requirements for the ‘‘producer-handler”’ 
exemption, the Market Administrator’s cancellation of his 
designation as a ‘“‘producer-handler”’ is ‘“‘in accordance with law.” 


There are a number of practical reasons why it is necessary that 
persons claiming exemption as a ‘“‘producer-handler”’ notify the 
Market Administrator of such claim and be publicly designated 
by the Market Administrator as a “‘producer-handler.”’ 


First, since a ‘‘producer-handler’”’ is completely exempt from 
the financial burden imposed on other Class I handlers to pay into 
the pool the difference between the Class I price and the uniform 
blended price, the Market Administrator may, initially and from 
time to time thereafter, want to physically inspect the production, 
processing and distribution facilities of the person claiming 
exemption, in addition to inspecting his records. 


Second, a separate milk pool is computed for each month. The 
Market Administrator computes the uniform blended price to be 
paid to producers for milk delivered in a particular month based 
on the utilization of milk by all of the regulated handlers in the 
pool. If the uniform blended price is computed based upon a 
particular handler being in the pool, and a year or two later, that 
handler claims that he was exempt from regulation, the money 
that he has paid into the pool has already been paid out. It would 
unnecessarily distort the present pool to make a lump sum 





YASGUR FARMS, INC. 407 
Cite as 33 A.D. 389 


payment to such a person based upon the money he previously, 
voluntarily paid into the pool for a year or two. ° 


Third, if a perssn were allowed to claim retroactively ‘‘producer- 
handler’ status, it could retroactively affect the obligations of 
other handlers. For example, the Order expressly provides that 
skim milk and butterfat transferred in the form of a fluid milk 
product from a pool unit or a pool plant to the plant of a 
““producer-handler”’ shall be transferred as Class I-A milk (7 CFR 
1002.44(a)). Hence a handler who transferred Class II milk (i.e., 
accounted to the pool at the Class II surplus price) to another 
handler thinking that the transferee was not a ‘‘producer-handler”’ 
would have to retroactively account to the pool for such milk at 
the higher Class I-A price, if the receiving handler was retroac- 
tively designated as a ‘“‘producer-handler.”” This would create 
administrative difficulties and impose a hardship on the handler 
who transferred the milk. He would be billed retroactively by the 
Market Administrator, and he would have to try to get reim- 
bursement from the handler who received the milk. 


Conversely, a handler who receives milk from a ‘“producer- 
handler’’. must make a ‘‘compensatory payment”’ into the milk 
pool (see 23 F.R. 6052). This could also result in a retroactive 
obligation imposed upon a handler if the handler who shipped 
milk to him was retroactively classified as a ‘‘producer-handler.”’ 


It is not by accident that the regulations expressly require 
‘“‘producer-handlers”’ to apply to the Market Administrator for the 
‘“‘producer-handler’’ exemption; and the designation as a 
‘“‘producer-handler”’ is not effective until ‘“‘the first of the month 
after receipt by the market administrator’ of the required ap- 
plication (emphasis supplied; 7 CFR 1002.12). The Market Ad- 
ministrator ‘‘publicly announce[s ] the name, plant, and farm 
location of persons designated as producer-handlers, and those 
whose designations have been cancelled” (7 CFR 1002.12(d)), so 
that all persons in the industry will know which handlers are 
‘“‘producer-handlers.”’ 


In the present case, the Market Administrator received the 
petitioner’s notification on December 29, 1970, that the stock 
ownership of the petitioner had changed hands on December 18, 


5. Such a lump sum payment must be made, at times, where it is determined 
that the Market Administrator erroneously imposed an obligation upon a 
handler during a prior period. But such distortions should be kept to a minimum. 
They should not be encouraged by permitting handlers to claim retroactively 
complete exemption from regulation. 
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1970, and that the petitioner would have to begin paying into the 
pool due to involvement with another milk distribution business. 
The petitioner expressly requested the forms used by ‘‘han- 
dlers”’ for ‘“‘pool reports.’’ Since the petitioner expressly advised 
the Market Administrator that it was not entitled to the 
‘“‘producer-handler’”’ exemption after January 1, 1970, there is no 
basis under the regulations for the petitioner retroactively 
claiming the ‘“‘producer-handler’’ exemption. 


The Chief Administrative Law Judge erroneously refused to 
receive as evidence the document setting forth the petitioner’s 
notice that it was no longer entitled to the ‘“‘producer-handler”’ 
exemption because ‘‘there was indication in the testimony that 
the original of this apparently was never received, that the only 
thing received was a photocopy” (Tr. 228; see, also. Tr. 135- 
136). That would affect only the weight and not the admissibility 
of the document. The photocopy received by the Market Ad- 
ministrator was obviously a copy of a letter written on the 
plaintiff’s stationery, and it bore the handwritten signature of 
James R. Peavey, Secretary of Yasgur Farms, Inc. In view of the 
high quality of photocopies made on machines customarily used in 
Government and business offices, it is not unusual that, on a few 
occasions, a copy of a letter will be mailed instead of the original. 
In any event, the document should have been received in evidence 
and given full weight unless Mr. Peavey or someone else on behalf 
of the petitioner established that the document was not genuine, 
or that it was not intended to be mailed to the Market Ad- 
ministrator. 


Even if the photocopy received by the Market Administrator 
would not have been admissible in a court proceeding, the rules of 
evidence and procedure followed in court proceedings are not 
necessarily applicable in administrative proceedings. Wigmore, 
Evidence (3rd ed. 1940), §§ 4a-4b; Wallace Corp. v. Labor 
Board, 323 U.S. 248, 253 (1944); Federal Communications 
Comm’n.v. Pottsville Broadcasting Co., 309 U.S. 134, 142-143, 
(1940). The photocopy was relevant evidence that should have 
been received. 


Objection was also made to the photocopy by the petitioner on 
the basis that it was hearsay evidence (Tr. 134-139). As shown 
above, the Market Administrator was entitled to rely on the 
petitioner’s statement that it was not entitled to the “‘producer- 
handler’’ exemption irrespective of whether the facts or con- 
clusions set forth in the letter were true or correct. Hence the 
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letter would not have been excluded as hearsay even in a court 
proceeding. But, in any event, it is settled that responsible 
hearsay is admissible in an administrative proceeding. Opp 
Cotton Mills v. Administrator, 312 U.S. 126, 155 (1941); 
National Labor Rel. Bd. v. Imparato Stevedoring Corp., 250 
F.2d 297, 302-303 (C.A.3, 1957); Phelps Dodge Refining Corp. v. 
Federal Trade Com’n., 139 F.2d 393, 397 (C.A. 2, 1943); Ellersv. 
Railroad Retirement Board, 132 F.2d 636, 639 (C.A. 2, 1943); 
International Ass’n., Etc. v. National Labor R. Board, 110 F.2d 
29, 35 (C.A. C.D., 1939), affirmed 311 U.S. 72; National Labor 
Relations Board v. Remington Rand, Inc., 94 F.2d 862, 873 
(C.A. 2, 1938), certiorari denied, 304 U.S. 576; In re Arthur N. 
Economou, 32 Agriculture Decisions 14, 111 (1973), appeal 
pending. 


It is also of no consequence that the document originally 
received by the Market Administrator from the petitioner on 
December 29, 1970, cannot be found and a photographic or 
photostatic copy of that document, which was filed in the Market 
Administrator’s litigation unit, was offered. Even in a court 
proceeding, a photographic or photostatic copy of a document is 
admissible whether the original is in existence or not (28 U.S.C. 
1732(b)). 


Since a copy of the document originally received by the Market 
Administrator is contained in the Government’s files, official 
notice will be taken of the copy of the document, rather than 
incurring the expense and time loss involved in a remand. See 
Colonial Airlines v. Janas, 202 F.2d 914, 919, fn. 1 (C.A. 2, 
1953); United Statesv. Rice, 176 F.2d 373, 374, fn. 3 (C.A. 3, 
1949). ° 


The petitioner was afforded the opportunity by the Judicial 
Officer to set forth a summary of evidence that would be adduced 
if the proceeding were to be remanded for further evidence relating 
to the notification received by the Market Administrator on 
December 29, 1970.7 No showing was made by the petitioner to 


6. The copy submitted to the Judicial Officer to be officially noticed is ap- 
parently a Xerox copy of the copy submitted to the Administrative Law Judge 
because the Market Administrator’s office stamp is illegible on the copy sub- 
mitted to the Judicial Officer, but the testimony shows that the office stamp on 
the other copy ‘‘clearly shows stamped on December 29th” (Tr. 138). 

7. The same practice was followed by the Judicial Officer in the administrative 
proceeding reviewed in Steinbergv. Butz(C.A. 2), No. 218, decided February 
11, 1974, and the Court observed, inter alia, that ‘‘[t] here is, in short, nothing 
new that petitioner could offer” which would warrant a remand. 
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warrant remanding the proceeding for further evidence. The 
authenticity of the document was not challenged. Nor was any 
question raised as to whether it was intended to be sent to the 
Market Administrator. 


However, even if a copy of the petitioner’s notification received 
by the Market Administrator on December 29, 1970, were not 
received as evidence in this proceeding, other evidence in the 
record would lead to the same result. 


First, the record contains testimony by an employee of the 
Market Administrator’s office that the Market Administrator was 
notified by the petitioner at the end of December 1970 that it 
would no longer qualify as a ‘‘producer-handler’”’ (Tr. 133-134). 
That evidence, uncontradicted by the petitioner’s evidence, is 
sufficient by itself. 


Moreover, the plant reports filed by the petitioner for each 
month beginning with the report for January 1971 (received by 
the Market Administrator on February 10, 1971) constitute the 
strongest possible notification to the Market Administrator that 
the petitioner was not a ‘‘producer-handler.’’ Instead of filing 
monthly reports labeled ‘‘Producer-Handler,”’ the petitioner filed 
reports labeled ‘‘Plant Report,’’ which are used, inter alia, by 
“handlers” with “own farm milk.’”’ On each report, the 
petitioner’s name was filled in as the “‘handler’s name.”’ On the 
report for January 1971, and the other reports signed by Mr. 
James R. Peavey, Mr. Peavey signed his name as the ‘Person 
authorized to sign in behalf of handler.’’ On each report, the 
petitioner’s ‘‘Pounds of Milk” was included as ‘‘Own Farm Pool 
Milk.’’ Hence, month by month, beginning with the report for 
January 1971, the petitioner told the Market Administrator that 
it was a “handler”? with ‘‘own farm milk,” rather than a 
“‘producer-handler.”” In the reports for each month except one 
(January 1971), petitioner claimed the limited exemption ap- 
plicable in certain circumstances to a ‘‘handler”’ with “own farm 
milk.’ This is evidence even more convincing than the notification 
received by the Market Administrator on December 29, 1970, that 
the petitioner claimed to be a “handler” with ‘“‘own farm milk”’ 
rather than a “producer-handler.” 


Moreover, for the months of January through May 1971, the 
petitioner backed up its claim that it was a “‘handler’’ with ‘“‘own 
farm milk,’’ rather than a ‘‘producer-handler,’’ with its money. 
The petitioner paid over $13,000 to the Market Administrator for 
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those five months on the basis that it was a “‘handler’”’ with ‘‘own 
farm milk” rather than a ‘“‘producer-handler”’ (Resp. Ex. 5).° 


The petitioner’s first plant report for the month of January 1971 
was filed by the petitioner two days before the Market Ad- 
ministrator announced to the industry that the petitioner was a 
‘“‘*handler’ with ‘own farm milk” rather than a “producer- 
handler.”’ 


In these circumstances, even in the absence of the notification 
received by the Market Administrator on December 29, 1970, the 
record compels the finding and conclusion that the petitioner 
notified the Market Administrator that it was not entitled to the 
“‘producer-handler’”’ exemption after January 1, 1971. The 
petitioner has filed no subsequent application with the Market 
Administrator for designation as a ‘“‘producer-handler” (Tr. 157). 


Hence the petition must be dismissed in this case inasmuch as 
the petitioner did not claim the “‘producer-handler’’ exemption 
during the period involved in this case. To the contrary, the 
petitioner expressly advised the Market Administrator on 
December 29, 1970, and in monthly reports filed thereafter, that it 
was not a “producer-handler.”’ 


The petitioner contends that the letter received on December 
29, 1970, was sent because an employee of the Market Ad- 
ministrator’s office advised one of the petitioner’s employees that 
it was not a “‘producer-handler”’ and that it would have to begin 
filing reports as a “‘handler’’ with ‘“‘own farm milk.’”’ However, 
there is nothing in the record to support the petitioner’s con- 
tention that the Market Administrator’s office took the initiative 
in requesting the petitioner to file reports as a ‘‘handler’”’ with 
“own farm milk.’’ The petitioner relies on the testimony of Lew 
Wohl, President of the petitioner (Tr. 82), as follows: 


Q Mr. Wohl, when did you first learn that you were no longer a producer- 
handler under the market order? 


A Sometime about a year ago fhe was testifying on August 8, 1972 ] 
Q And how did you learn that? 


A When Peavey asked me for a large sum of money to pay to the market 
administrator. 


8. The reports for June 1970 and subsequent months computed the petitioner’s 
obligations to the pool as a ‘‘handler”’ with ‘‘own farm milk,’’ but the petitioner 
did not pay such obligations. 
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I asked him how this came about. 


He told me that there was somebody from the market administrator’s 
office who had been down there, gave him different forms to fill out. 


From that point on, he said that we had to pay to the market ad- 
ministrator for the production of our own milk. 


However, there is nothing in the record to indicate when the 
Market Administrator’s employee gave Mr. Peavey the “handler’”’ 
forms. The letter that Mr. Peavey sent to the Market Ad- 
ministrator (received on December 29, 1970) concluded ‘Will you 
please send us all necessary forms for future pool reports.’’ It is 
reasonable to infer that the employee of the Market Ad- 
ministrator’s office gave Mr. Peavey the “handler’’ forms in 
response to that letter. In any event, the petitioner has the burden 
of proof in this proceeding, and the petitioner offered no evidence 
indicating that the Market Administrator’s office initiated the 
request that the petitioner file ‘‘handler’’ forms rather than 
“‘producer-handler’’ forms. 


Also, it is settled that a handler relies on erroneous advice by 
the Market Administrator’s office at his peril. Queensboro Farms 
Products v. Wickard, 137 F.2d 968, 981-982 (C.A. 2, 1943); 
Dairymen’s League Cooperative Ass’n.v. Brannan, 173 F.2d 57, 
65-66 (C.A. 2, 1949), certiorari denied, 338 U.S. 825; In re Leslie 
E. Donley, d/b/a Hillside Dairy, 22 Agriculture Decisions 449 
(1963); In re Maquoketa Valley Co-op. Creamery, 27 Agriculture 
Decisions 179, 186 (1968). See, also, Federal Crop Ins. Corp. v. 
Merrill, 332 U.S. 380, 382-386 (1947); United Statesv. Stewart, 
311 U.S. 60, 70 (1940). But there is no evidence in this case that 
the petitioner relied on any advice from the Market Ad- 
ministrator’s office. 


Although what has been said is dispositive of this case, and 
there is no need to discuss any other matters, it may prevent 
future, unwarranted litigation to discuss briefly the merits of the 
petitioner’s claim to ‘‘producer-handler”’ status. 


IV. Petitioner Is Not a ‘“‘Producer-Handler.’”’ 


As the petitioner is presently operating, the petitioner does not 


” 


even remotely resemble a ‘“producer-handler.’’ A ‘‘producer- 
handler’’ must, inter alia, meet each of the following requirements 
(7 CFR 1002.12(b)): 


(1) The handler has and exercises (in his capacity as a handler) complete 
and exclusive control over the operation and management of a plant at 





YASGUR FARMS, INC. 413 
Cite as 33 A.D. 389 


which he handles milk received from production facilities and resources 
(milking herd, buildings housing such herd and the land on which such 
buildings are located) the operation and management of which also are 
under the complete and exclusive control of the handler (in his capacity as 
a dairy farmer), all of which facilities and resources for the production, 
processing and distribution of milk and milk products constitute an in- 
tegrated operation over which the handler (in his capacity as a producer- 
handler) has and exercises complete and exclusive control. 

(2) The handler, in his capacity as a handler, handles no fluid milk 
products other than those derived from the milk production facilities and 
resources designated as constituting the applicant’s operation as a 
producer-handler. 

(3) The handler is not, either directly or indirectly, associated with 
control or management of the operation of another plant or another 
handler, nor is another handler so associated with his operation. 


If a ‘‘producer-handler’’ handles more than a very small amount 
of fluid milk products which are derived from sources other than 
his own facilities, his ‘‘producer-handler’’ status is cancelled. 
Specifically , the Order provides (7 CFR 1002.12(c)(3) and (4)): 


(3) If the producer-handler handles an average of more than 150 product 
pounds per day of fluid milk products which are derived from sources other 
than the designated milk production facilities and resources, the can- 
cellation of designation shall be effective the first of the month in which he 
handled such fluid milk products. 

(4) If the producer-handler handles fluid milk products derived from 
sources other than the designated milk production facilities and resources 
in a volume less than specified in subparagraph (3) of this paragraph, the 
designation shall be cancelled effective on the first of the month following 
the third month in any six-month period in which the producer-handler 
handled such fluid milk products: Provided, That the receipt of up to an 
average of ten pounds per day of packaged fluid milk products in the form 
of fluid skim milk or of any volume of other packaged fluid milk products 
(except milk) from pool plants, shall not be counted for purposes of this 
subparagraph. 


In the present case, Lew Wohl, the President and principal 
stockholder of the petitioner, Yasgur Farms, Inc., was also 
President and principal stockholder of a number of milk dealers, 
including Star Dairy, Inc., Deer Park Dairy, Inc., and Shorts 
Dairy, Inc. All of petitioner’s packaged milk was turned over to 
Star Dairy, Inc., which in turn, turned over some to Deer Park 
Dairy, Inc., Shorts Dairy, Inc., and several other milk dealers. 
Lew Wohl was also the President and principal stockholder of 
such other milk dealers. The petitioner had no other distribution 
facilities for its milk products. 


Three of the milk dealers which distributed petitioner’s milk, 
viz., Star Dairy, Inc., Deer Park Dairy, Inc., and Shorts Dairy, 
Inc., received large quantities of milk from other handlers. For 
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example, in 1971, Star Dairy, Inc., which received all of 
petitioner’s packaged milk, received 2,265,640 pounds of milk 
from petitioner. But Star Dairy, Inc., received 1,054,258 pounds 
of milk from Crowley Foods, Inc., and Sealtest Division of 
Kraftco, Inc. The three milk dealers referred to above, Star Dairy, 
Inc., Deer Park Dairy, Inc., and Shorts Dairy, Inc., received a 
total of 2,564,505 pounds of milk in 1971 from Crowley Foods, 
Inc., Sealtest Division of Kraftco, Inc., and Dairlea Cooperative, 
or more than petitioner’s total production of milk in that year. 


Since Lew Wohl is President and principal stockholder of the 
petitioner and all of the dairies through which petitioner 
distributes its milk, and since the combined activities of all of the 
corporations do not meet the “‘producer-handler’’ requirements, 
the corporate veil must, of course, be pierced. 


In Bruhn’s Freezer Meats v. United States Department of 
Agriculture, 438 F.2d 1332, 1343 (C.A. 8, 1971), the Court held: 


The law is well settled that the ‘‘corporate entity may be disregarded 
when the failure to do so would enable the corporate device to be used to 
circumvent a statute.’’ Schenley Distillers Corp. v. United States, 326 
U.S. 432, 437, 66S. Ct. 247, 90 L. Ed. 181 (1945); United States v. Lehigh 
Valley R. R., 220 U.S. 257, 259, 31 S. Ct. 387, 55 L. Ed. 458 (1911); 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th Cir. 1965), Joseph 
A. Kaplan & Sons, Inc. v. F. T. C., 121 U.S. App. D.C. 1, 347 F.2d 785, 
787 n. 4 (1965). See also 1 W. Fletcher, Cyclopedia of the Law of Private 
Corporations § 45 (1963). 


To the same effect is the holding in Sebastopol Meat Company 
v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9, 1971). See, 
also, In re Louis Romoff, 31 Agriculture Decisions 158, 193-196 
(1972); In re Central Coast Meats, 33 Agriculture Decisions 

(decision dated January 23, 1974), appeal pending. 


In Corn Products Refining Companyv. Benson, 232 F.2d 554, 
565 (C.A. 2), the Court similarly pierced the corporate veil to 
prevent circumvention of a Federal regulatory program. The 
Court held (232 F.2d at 565): 


The existence of a separate corporate entity should not be permitted to 
frustrate the purpose of a federal regulatory statue__’’ corporate entity 
may be disregarded when failure to do so would enable the corporate device 
to be used to circumvent a statute.’’ Alabama Power Co. v. McNinch, 
1937, 68 App. D.C. 132, 94 F.2d 601, 618. See, also, Electric Bond & Share 
Co. v. S. E. C., 1938, 303 U.S. 419, 440, 58 S. Ct. 678, 82 L. Ed. 936; 
Dickey v. N. L. R. B., 6 Cir., 1954, 217 F.2d 652, 653; United States v. 
Aycock-Lindsey Corp., 5 Cir., 1951, 187 F.2d 117, 118-119. 

Merely because the corporate entities are disregarded for one specific 
purpose does not require that they be disregarded for other or all purposes, 
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but to fail to disregard them under the circumstances presented here would 

fail to give effect to the provisions of the *** Act. See Ohio Tank Car Co. v. 

Keith Ry. Equipment Co., 7 Cir., 1945, 148 F.2d 4, 6, certiorari denied 326 

U.S. 730, 66 S. Ct. 38, 90 L. Ed. 434. 

It is well settled that the ‘‘corporate entity may be disregarded 
when failure to do so would enable the corporate device to be used 
to circumvent a statute.’’ Alabama Power Co. v. McNinch, 94 
F.2d 601, 618 (C.A. D.C.). See, also, Electric Bond Co. v. 

Comm’n., 303 U.S. 419, 440; United Statesv. Lehigh Valley R. 
R. Co., 254 U.S. 255, 258-271; Dickey v. National Labor 
Relations Board, 217 F.2d 652, 653 (C.A. 6); United States v. 
Aycock-Lindsey Corp., 187 F.2d 117, 118-119 (C.A. 5); Mans- 
field Journal Co. v. Federal Commun. Com’n., 180 F.2d 28, 37 
(C.A. D.C.); Atlantic Meat Co.v. Reconstruction Finance Corp., 
155 F.2d 533, 533-535 (Emerg. C.A.), certiorari denied, 329 U.S. 
737; Ohio Tank CarCo.v. Keith Ry. Equipment Co., 148 F.2d 4, 
6-8 (C.A. 7), certiorari denied, 326 U.S. 730; Great Northern Co- 
op. Ass’n. v. Bowles, 146 F.2d 269, 271-273 (Emerg. C.A.); 
Nettles v. Rhett, 94 F.2d 42, 46-48 (C.A. 4); Metropolitan 
Holding Co.v. Snyder, 79 F.2d 263, 266-267 (C.A. 8); Munson S. 
S. Linev. Commissioner of Internal Revenue, 77 F.2d 849, 850- 
851 (C.A. 2). 

To ‘‘carry out statutory objectives, it is frequently necessary to 
seek out and give weight to the identity and characteristics of the 
controlling officers and stockholders of a corporation.’’ Mansfield 
Journal Co.v. Federal Commun. Com’n., 180 F.2d 28, 37 (C.A. 
D.C.). In ‘determining liability to conform to a statutory 
standard of conduct, courts are practical and deal with realities; 
they ‘look through form to substance and examine the entire 
transaction’; they ‘pierce the corporate veil’ to determine where 
the moving force actually lies. Corporate entity is disregarded 
where not to do so will defeat public convenience '***.’’ Great 
Northern Co-op. Ass’n v. Bowles, 146 F.2d 269, 271 (Emerg. 
C.A.). 


In the present case, it is not necesary that the corporate 
relationship is such that the petitioner and the other dairies would 
be regarded as one for all purposes. Even though separate cor- 
porate entities may be retained for many purposes, the corporate 
entities will be merged ‘‘when to retain them would circumvent 
the plain and unambiguous intent of a *** Congressional enact- 
ment.’’ Ohio Tank Car Co.v. Keith Ry. Equipment Co., 148 F.2d 
4, 6 (C.A. 7), certiorari denied, 326 U.S. 730. See, also, Corn 
Products Refining Companyv. Benson, supra, 232 F.2d 554, 565 
(C.A. 2). 
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In this case, when the corporate veil is pierced, as it must be, 
the petitioner is handling more fluid milk products obtained from 
others than from its own production facilities. Hence the peti- 
tioner does not even remotely resemble a ‘‘producer-handler.”’ 


Although there is no evidence that Mr. Wohl bought the 
principal ownership of the various corporations involved in this 
case with the intent to evade the Order’s regulatory program, 
nonetheless, the petitioner does not meet the “‘producer-handler”’ 
requirements when consideration is given to the common 
ownership and management of the various corporations. 


The petitioner is not charged with violating any law. There is 
nothing wrong with petitioner’s operation. The petitioner is 
merely trying to claim exemption from a regulatory program, 
which exemption does not apply to petitioner, considering the 
common ownership and management of the various relevant 
corporations. There is an obvious need to pierce the corporate veil 
in this case to prevent the complete frustration of the Federal 
regulatory program. 


If a person could qualify as a ‘“‘producer-handler”’ by being the 
President and principal stockholder of a producing and processing 
corporation, and by being the President and principal stockholder 
of separate corporations which distribute the producing and 
processing corporation’s milk, and having the distributing cor- 
porations buy any extra milk needed, the regulatory program 
would soon break down. The major requirement that a ‘“‘producer- 
handler’ produce virtually all of its own milk could easily be 
circumvented by having the distributing corporations buy the 
extra milk needed rather than the producing and processing 
corporation. 


The petitioner contends that Yasgur Farms, Inc., had been 
classified by the Market Administrator’s office as a ‘“‘producer- 
handler’’ when it was owned by Mr. Yasgur, and that it continued 
in the same manner after it was purchased by Mr. Wohl. 
However, when Mr. Yasgur owned Yasgur Farms, Inc., there was 
no connection between Yasgur Farms, Inc., and the dairies which 
handled the distribution of the milk. But when Mr. Wohl bought 
the principal ownership of Yasgur Farms, Inc., he was also the 
President and principal owner of the distributing dairies. Hence 
the corporate veil must be pierced after Mr. Wohl purchased the 
petitioner. But there was no basis for piercing the corporate veil 
prior to that time. 
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Even if we were not to pierce the corporate veil in this case, the 
petitioner would still fail to qualify as a “producer-handler’’ 
because a ‘‘producer-handler” cannot be “either directly or in- 
directly, associated with control or management of the operation 
of another plant or another handler” (7 CFR 1002.12(b)(3)). In 
this case, even without piercing the corporate veil, the petitioner 
would at least be indirectly associated with the control or 
management of the operation of other handlers, viz., Star Dairy, 
Inc., Deer Park Dairy, Inc., and Shorts Dairy, Inc. 


In the ‘‘Application for Designation as Producer-Handler’’ used 
by the Market Administrator in the New York-New Jersey 
marketing area, the applicant must answer a number of 
questions, including the following: 


19. If there are any other resources and facilities used in the production, 
handling or processing of milk or milk products in which the applicant in 
‘any way has an interest, including any contractual arrangement (if none so 
state), give below a list thereof together with complete information as to 
their ownership, management and control and the nature and extent of the 
applicant’s interest in or activity associated therewith. If the applicant is a 
corporation, this description must include the interest and activities of any 
director, corporation officer, substantial stockholder or executive em- 
ployee: 


The Market Administrator has interpreted the Order to 
preclude a ‘‘producer-handler’”’ from being associated with control 
or management of another handler by the interests and activities 
of a corporation officer or substantial stockholder. This is the 
natural construction of the Order, since it expressly prohibits 
association with control or management of another handler or 
plant “‘directly or indirectly.”’ It is, therefore, superfluous to rely 
on the settled doctrine that the interpretation of the Order by the 
Administrator of the regulatory program is entitled to great 
weight. Lawson Milk Company v. Freeman, 358 F.2d 647, 650 
(C.A. 6); Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood 
Const. Co., Inc., 446 F.2d 261, 265 (C.A. 5). See, also, Udall v. 
Tallman, 380 U.S. 1, 16-17; Bowles v. Seminole Rock Co., 325 
U.S. 410, 413-414; Federal Comm’nv. Broadcasting Company, 
309 U.S. 134, 143, fn. 6; Norwegian Nitrogen Co. v. United 
States, 288 U.S. 294, 325; United Truck Lines v. Interstate 
Commerce Commission, 189 F.2d 816, 817 (C.A. 9), certiorari 
denied, 342 U.S. 830; L. Gillarde Co. v. Joseph Martinelli & Co., 
Inc., 169 F.2d 60, 60-61 (C.A. 1), certiorari denied, 335 U.S. 885; 
Armstrong Co.v. Walling, 161 F.2d 515, 517 (C.A. 1); Superior 
Packing Co. v. Porter, 156 F.2d 193, 195 (C.A. 8), certiorari 
denied, 329 U.S. 788; Bowlesv. Mannie & Co., 155 F.2d 129, 133 
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(C.A. 7), certiorari denied, 329 U.S. 736; Bowles v. Cudahy 
Packing Company, 154 F.2d 891, 892 (C.A. 3); In re Weissglass 
Dairy Corporation, 32 Agriculture Decisions 1004, 1055 (1973). 


The doctrine of affording considerable weight to the Ad- 
ministrator’s interpretation is particularly applicable in the field 
of milk. As stated by the Court in Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (C.A. 2): 


The Supreme Court has admonished us that interpretations of a statute by 
officers who, under the statute, act in administering it as specialists ad- 
vised by experts must be accorded considerable weight by the courts. If 
ever there was a place for that doctrine, it is, as to milk, in connection with 
the administration of this Act because of its background and legislative 
history. The Supreme Court has, at least inferentially, so recognized. 


The petitioner contends that Star Dairy, Inc., and the other 
milk dealers involved in the petitioner’s distribution of milk are 
not “‘plants.’’ That is true, but immaterial. The Order expressly 
precludes an indirect association with ‘‘another plant or another 
handler” (7 CFR 1002.12(b)(3)). Star Dairy, Inc., and the other 
distributing dairies are ‘‘handlers’’ (7 CFR 1002.17). The term 
handler is defined as (7 CFR 1002.17): 


(a) Any person who engages in the handling of skim milk or butterfat, 
which was received at a pool plant, a partial pool plant, a pool unit or a 
partial pool unit or at a plant approved by any health authority as a source 
of skim milk or butterfat for disposition as fluid milk products in the 
marketing area; 

(b) Any person who engages in the handling of fluid milk products, all 


or a portion of which is shipped to, or received in, the marketing area; or 
eee 


Star Dairy, Inc., and the other distributing dairies are engaged 
in the ‘“‘handling of fluid milk products, all or a portion of which is 
shipped to, or received in, the marketing area;”’ and, therefore, 
they are ‘‘handlers.”’ 


It may be, as petitioner contends, that the definition of 
‘“‘thandler,’’ construed literally, is broad enough to include a 
consumer who drinks milk. But no such case is involved here. A 
regulation is not unreasonable in a particular case merely because 
it would be unreasonable if applied literally to a hypothetical 
situation.*® Certainly, it is not unreasonable to construe the 


9. ‘‘Hypothetical situations are laid before us, and the argument is pressed that 
the definition will breed absurdity if applied to this one of them or that. We 
refuse to be led away from the limitations of the concrete case.”” First National 
Bankv. Beach, 301 U.S. 435, 438-439 (1937). See, also, Armstrong Co. v. Nu- 
Enamel Corp., 305 U.S. 315, 332-333 (1938); Associated Pressv. Labor Board, 
301 U.S. 108, 132 (1937); Welchv. Helvering, 290 U.S. 111 (1933). 
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definition of a milk handler as applicable to a dairy engaged in the 
business of distributing fluid milk products. 


The petitioner contends that Star Dairy, Inc., and the other 
handlers distributing petitioner’s milk are not included in the list 
of handlers published by the Market Administrator on March 1, 
1971, and March 1, 1972 (Pet. Exs. 1 and 2). But those lists do 
not purport to include all handlers. They include only those 
handlers which have plants. As stated above, the “‘producer- 
handler’’ exemption precludes a direct or indirect association with 
“another plant or another handler.”’ 


Hence the petitioner would fail to qualify as a ‘“‘producer- 
handler,’’ even without piercing the corporate veil, because the 
petitioner was indirectly associated with another handler. 


Aside from the foregoing circumstances, the petitioner also 
would have lost its “‘producer-handler” status because of a 
number of other activities. 


From April 12, 1971, through September 30, 1971, the 
petitioner received milk from a producer, Julio Santos, in excess 
of the amount permitted to be received from other sources under 
the Order (Resp. Ex. 15). This would have resulted in cancellation 
of petitioner’s ‘“‘producer-handler”’ status. 


During June, July, and August of 1971, the petitioner ap- 
parently was unable to process all of its milk because it shipped 
large amounts of raw milk to Petelinz Dairy and received similar 
amounts of packaged milk from Petelinz Dairy (Tr. 179-184; 
Resp. Exs. 15 and 16). If Petelinz Dairy was processing milk for 
petitioner, the petitioner was not in complete and exclusive 
control, as required (7 CFR 1002.12(b)(1)), over the processing 
facilities used in processing its milk. If, however, petitioner was 
merely buying milk products from Petelinz Dairy, then the 
petitioner received more than the amount permitted by the Order 
from another source (7 CFR 1002.12(c)(3)). In either case, this 
would have resulted in cancellation of petitioner’s ‘‘producer- 
handler’ status. 


In addition, during January and February of 1971, the 
petitioner delivered raw milk from its own farm to another han- 
dler, Queensboro Farm Products, Inc., Bulk Tank Unit, in the 
name of Fallsburg Dairy Farms, Inc. (Lew Wohl was President 
and principal stockholder of Fallsburg). This milk was delivered 
to Queensboro as pool milk, for which the petitioner received the 
blended price received by other producers (Tr. 165-166). The 
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Order expressly provides for the cancellation of ‘‘producer- 
handler’ status if ‘‘[mJilk from the designated production 
facilities and resources of the producer-handler is delivered in the 
name of another person as pool milk to another handler” (7 CFR 
1002.12(c)(1).*° 


The petitioner contends that it was entitled to ‘‘producer- 
handler’’ status despite such failures to comply with the 
‘“‘producer-handler’’ requirements because the Market Ad- 
ministrator erroneously cancelled the petitioner’s designation as a 
‘“‘producer-handler”’ as of January 1, 1970. The petitioner argues 
that, as a result of that erroneous cancellation of petitioner’s 
‘“‘producer-handler”’’ designation, petitioner is entitled to the 
‘‘producer-handler’’ exemption for subsequent months not- 
withstanding its failure to meet the ‘“producer-handler”’ 
requirements during such subsequent months. 


As shown above, the Market Administrator’s cancellation of 
the petitioner’s ‘‘producer-handler’’ status was based on the 
petitioner’s notification to the Market Administrator, and it was 
in accordance with law. In any event, however, there is no 
exemption in the Order from the strict requirements of the 
‘“‘producer-handler’’ exemption in the event of an erroneous 
cancellation of ‘“‘producer-handler’”’ status by the Market Ad- 
ministrator. Such a person would have to continue to meet the 
requirements of the ‘‘producer-handler’ exemption and 
simultaneously file a petition under § 8c(15)(A) of the Act to 
reverse the Market Administrator’s determination. 


For the foregoing reasons, there is no merit to the petitioner’s 
arguments and the petition should be dismissed. 


ORDER 
The relief requested by the petitioner is denied and the petition 


is dismissed. 
COURT DECISION 


CARNATION Company, etal.v. Eart L. Butz, Decided March 21, 
1974. 


10. If a ‘‘producer-handler’’ properly identifies itself as selling raw milk to 
another handler, it would receive the lower surplus price rather than the uniform 
blended price received by other producers. 





CARNATION CO. v. BUTZ 
Cite as 33 A.D. 420 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 


No. 6-73 
Situ, Judge 


MEMORANDUM OPINION AND ORDER 


This action challenges the legality of the Secretary of 
Agriculture’s suspension of scheduled declines in milk support 
prices without benefit of notice or hearing. The case is now before 
the Court on cross-motions for summary judgment. 


The action arises under the Agriclutural Marketing Agreement 
Act of 1973' and in particular, under § 8c(18) of the Act? which 
authorizes the Secretary of Agriculture to ‘‘fix minimum prices” 
to be paid by milk handlers (processors) to milk producers or 
associations of producers. 


The record reflects that on March 1, 1966, scheduled reductions 
in Class I milk prices for eleven Federal Milk Marketing Orders 
took effect to reflect expected seasonal increases in milk supply. 
The Secretary of Agriculture also on that date issued a suspension 
notice effective March 2 which suspended these seasonal price 
adjustments. *The suspension remained in effect through April 9, 
1966. The effect of the Secretary’s March 1 action was to return 
Class I prices in each order to the higher pre-March 1 levels 
thereby causing plaintiff milk processors to pay more for milk 
than they would have, had the price decline provisions been 
allowed to operate. Plaintiffs challenge this action on the ground 
it was made without benefit of notice or hearing as required by 
certain provisions of the Act. 


In review proceedings below, the Chief hearing Examiner for the 
Department of Agriculture ruled that § 8c(18) of the Act required 
the Secretary to afford plaintiffs notice and opportunity for 
hearing before suspending the seasonal price declines in the af- 


U.S.C. § 601, et seq. 
U.S.C. § 608c(18). 
1 Fed. Reg. 3383-85 (March 4, 1966). 


ot 
ie 
3 





422 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 33 A.D. 420 


fected orders.‘ This ruling was subsequently reversed by the 
Department’s Judicial Officer who found the Secretary’s action 
justified under § 8c(16) of the Act which authorizes the Secretary 
to suspend a pricing provision without notice and hearing 
whenever it tends to no longer effectuate the policy of the Act.° 


The fact that notice and hearing did not precede the March 1 
suspension action is not in dispute. The only issue for this Court’s 
determination is whether the suspension action was legal under 
the powers granted the Secretary by § 8c(16). For reasons set 
forth below, the Court finds that the Secretary’s March 1 action 
cancelling scheduled price declines was not authorized by the 
statutory grant of § 8c(16) but instead constituted an illegal 
amendment under § 8c(18). 


The record indicates that the March 1 action did not acutally 
withdraw from operation entire Class I orders but rather 
eliminated from them words and phrases which referred to 
scheduled price reductions. ° 


Plaintiffs have characterized this transformation as an 


4. Section 8c(18) provides: 


The Secretary of Agriculture, prior to prescribing any term in any 
marketing agreement or order, or amendment thereto, relating to milk or 
its products, .. . shall ascertain the parity prices of such commodities .. . 
Whenever the Secretary finds, upon the basis of the evidence adduced at 
the hearing required by section 608b of this title or this section, . . . that 
the parity prices of such commodities are not reasonable in view of the 
price . . . he shall fix such prices as he finds will reflect such factors .. . 
Thereafter, as the Secretary finds necessary on account of changed cir- 
cumstances, he shall, after due notice and opportunity for hearing, make 
adjustments in such prices. 

5. Section 8c(16)(A) provides: 


The Secretary of Agriculture shall, whenever he finds that any order 
issued under this section, or any provision thereof, obstructs or does not 
tend to effectuate the declared policy of this chapter, terminate or suspend 
the operation of such order or such provision thereof. 


6. As an example of the effect caused on Class I orders by the Secretary’s 
March 1 suspension, the St. Louis order, promulgated in November 1965, is 
illustrative. Prior to the March 1 action, the St. Louis order read: 

‘Provided, that the Class I price for December 1965 and January and 
February 1966 shall be $4.80 and for March through June 1966 shall be 
$4.60.” 
The suspension action deleted reference to the $4.60 March price in the following 
fashion: 


‘“Rrewided, that the Class I price fer Beeem-ber +066 and denvery and 


February +966 shall be $4.80 and fer Marck threugh Jere +066 shal be 
$4.60.” 
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amendment because it established new prices for future periods 
which differed from those set forth in existing milk orders. 
Defendant argues that instead of adjusting prices by way of 
amendment, his action was a suspension of a scheduled price 
adjustment and thus sanctioned under § 8c(16). In essence, 
defendant urges a differentiation between a suspension of a price 
‘“‘adjustment’’, controlled by § 8c(16), and an ‘‘adjustment”’ by 
way of an amendment, governed by § 8c(18). 


I 


The language of § 8c(18) requires the Secretary to give notice 
and opportunity for hearing prior to making amendments or 
adjustments to price orders.’ The word ‘‘amendment”’ has been 
variously defined as a modification, alteration or reformation® 
while ‘‘adjustment”’ has been accorded the meaning of a correction 
or modification. ° 


It is clear from even the most cursory review of the Secretary’s 
suspension action, that by purportedly suspending scheduled 
price reductions, he altered the basic content of each Class I order 
by substituting one future price for another. To call this act a 
suspension within the scope of § 8c(16) not only requires 
sacrificing substance for form but also necessitates ignoring the 
overall amendatory effect of the action. '° 


In a purely technical sense, it can be said that the words 
relating to spring price declines were indeed suspended. But the 
inquiry should not be whether a particular operative provision of 
an order has been temporarily removed but whether that removal 
has the effect of producing a new order material different from the 
old. The consequences of applying the former test would severely 
undermine the procedural safeguards required for amendatory 
actions by § 8c(18) and in fact make their availability super- 
fluous. 


Had the Secretary suspended the Class I order entirely and let 
free market conditions dictate price, his action would have been 


7. Statute cited in footnote 4. 

8. Webster, Third New Int’l. Dictionary (unabr. ed. 1967) at p. 68, Black, Law 
Dictionary (4th ed. 1951) at p. 106. 

9. Webster, Third New Int’l. Dictionary (unabr. ed. 1967) at p. 27. 
10. Note Appendix B to the decision of the Judicial Officer containing Solicitor’s 
Opinion Number 5182, issued to the Secretary October 17, 1945, in which the 
Solicitor concludes with regard to a similar suspension action that, “‘it is ap- 
parent, of course, that the proposed suspension effectuates a change which is in 
effect tantamount to an amendment.”’ 
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sanctioned by § 8c(16). There is nothing in the Act nor its 
legislative history to indicate that termination or suspension of 
regulatory controls requires notice and hearing. Instead, 
defendant adjusted the Class I orders by replacing scheduled 
spring prices with higher winter ones. The clear effect of this 
action was to adjust the Class I orders without benefit of notice 
and hearing. 


It is a cardinal principle of statutory construction that an in- 
terpretation of a statutory provision which tends to emasculate its 
purpose and effect is not favored. Meaning and significance 
should be given to all the provisions of a statute. United States 
v. Menasche, 348 U.S. 528, 538 (1954). Consequently, defen- 
dant’s broad interpretation of § 8c(16) must fall in favor of 
preserving the statutory integrity of § 8c(18). 


II 


Review of the legislative history of the 1937 Act reveals a 
concern on the part of Congress to avoid the procedural failings 
met by the National Industrial Recovery Act provisions"! in 
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 
The 1937 Act was an outgrowth of the Agricultural Adjustment 
Act of 1933.'? That Act contained only limited procedural 
protections and standards, and did not authorize the Secretary to 
fix the price for milk. Following the decisions in Schechter, and in 
Panama Refining Co., v. Ryan, 293 U.S. 388 (1935), Congress 
amended the Act in 1935'* to include an outline of the terms and 
conditions to be included in Federal Milk Marketing orders as well 
as notice and hearing requirements for adopting and amending an 
order. '* Also contained in the 1935 amendments was section 
8c(16). The Act was again amended in 1937 at which time section 
8c(18) was incorporated. 


The legislative history of the Act sheds little light on the extent 
of the Secretary’s authority under § 8c(16) and (18). No mention 
of § 8c(16) was made in the floor debates and the committee 
reports merely summarize the language of the sections. '* Case law 
pertaining to the 1937 Act has been equally devoid of analysis 


11. 48 Stat. 195 (1933). 

12. 48 Stat. 31 (1933). 

13. 49 Stat. 750 (1935). 

14. See sections 8c(3) and (4) of the 1935 Act. 

15. See S. Rep. No. 1011, 74th Cong., 1st Sess. 15 (1935); H.R. Rep. No. 1241. 
74th Cong., Ist Sess. 14 (1935). 
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regarding the scope of the Secretary’s power to suspend without 
notice and hearing. Nevertheless, cases interpreting other 
provisions of the 1937 Act are instructive in measuring the 
general degree of authority accorded the Secretary under the Act. 


In upholding the pricing provisions of the 1937 Act in United 
States v. Rock Royal Co-operative, Inc., 307 U.S. 533 (1939), the 
Supreme Court reviewed the procedural safeguards contained in 
the 1937 Act, including § 8c(18), and observed: 


‘Even though procedural safeguards cannot validate an unconstitutional 
delegation, they do furnish protection against an arbitrary use of properly 
delegated authority.’’ Id. at 576. 


More recently, the Supreme Court in passing on the validity of 
farm location differentials under the 1937 Act, had occasion to 
note in Zuber v. Allen, 396 U.S. 168 (1969), that: 


‘In an Act whose very purpose was to avoid the infirmity of overbroad 
delegation and to set forth with particularity the details for a com- 
prehensive regulatory scheme, . . . (i)t is clear that Congress was not 
conferring untrammeled discretion on the Secretary and authorizing him to 
proceed in a vacuum.” Jd. at 185. 


In this circuit, the United States Court of Appeals, in reviewing 


certain location differential provisions under the 1937 Act, stated 
in Fairmont Foods Co. v. Hardin, 442 F.2d 762 (1971): 


. it is important to keep in mind the limited scope of authority that 
Congress delegated to the Secretary in the field of milk marketing 
regulations. This is not a case where the power of an agency or officer is 
bounded only by the broad Congressional mandate that it be exercised in 
the ‘public interest.’ As emphasized by recent court decisions, the text and 
legislative history of this statute make it plain that the Secretary was 
required to operate within the narrow confines of powers expressly 
granted.'’ (Footnotes omitted.) Jd. at 766. 


While none of these cases focuses upon the scope of the 
Secretary’s authority under § 8c(16), each makes clear that the 
Secretary’s general authority to set prices must be carefully 
circumscribed by the precise procedural requirements of the 
statute in order to maintain constitutional integrity. The de facto 
amendatory power read into § 8c(16) by defendant is clearly in 
contravention of this construction as well as being an erroneous 
interpretation of legislative motives behind the 1935 amend- 
ments. '® 


16. See Brannan v. Stark, 342 U.S. 451. 465, 466 (1952). 
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Ill 


The Judicial Officer found in his Final Decision that the 
“present suspension of provisions affecting class prices was 
preceded by 257 similar suspension actions, the earliest occurring 
in 1942 (see 7 F.R. 9385 and 7 F.R. 10905).’’'7 On the basis of this 
finding and on the basis of Norwegian Nitrogen Co. v. United 
States, 288 U.S. 294, 315 (1933), the Judicial Officer concluded 
that the Secretary’s suspension action was within the accepted 
confines of § 8c(16) because ‘‘contemporaneous and longstanding 
construction of an Act by the agency charged with administering 
it is given substantial weight when construing the statute.” '® 


To the extent this general principle of statutory construction 
has relevance to the 1937 Act, strong consideration must be given 
to the Supreme Court’s analysis of the issue in Zuber, supra. In 
pertinent part, the Supreme Court noted: 


‘While this Court has announced that it will accord great weight to a 
departmental construction of its own enabling legislation, especially a 
contemporaneous construction, . . . it is only one input in the in- 
terpretational equation. Its impact carries most weight when the ad- 
ministrators participated in drafting and directly made known their views 
to Congress in committee hearings . . . 

The Court may not, however, abdicate its ultimate responsibility to 
construe the language employed by Congress.” 396 U.S. at 192, 193. 


The record below reveals no evidence indicating that the ad- 
ministrators issuing the earliest suspension orders also par- 
ticipated in the drafting of § 8c(16) or made their views on this 
section known to Congress. To the contrary, Departmental 
reports on the 1937 Act, contemporary with its enactment, reflect 
a clear emphasis on the procedural safeguards of § 8c(18) while 
offering no hint of the interpretation now urged by defendant. '* In 
Solicitor’s Opinion Number 5182, issued to the Secretary on 
October 17, 1945, and appended to the Judicial Officer’s Final 
Decision, the Solicitor found suspension actions justified under 
§ 8c(16) but nevertheless recognized that ‘the proposed 
suspension presents legal problems of a rather acute character.” 


No congressional hearings have been cited to show that 
Congress was ever directly confronted with the instant issues or 
was even made aware of the suspension powers now being 
claimed. 


17. Final Decision at 45. 
18. Id. at 47. 
19. See 1939 USDA Report on AMAA Procedures at p. 48-50. 
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Taken as a whole, these facets of the early history of the 1937 
Act reveal no contemporary agency construction which would 
support the suspension practice of later years. Bare agency 
construction, unconfirmed by the courts and unsupported by 
legislative history, cannot serve to support a statutory gloss that 
is otherwise impermissible. 


IV 


Defendant has emphasized that the suspension action was 
prompted by a ‘“‘contra-seasonal’’ production pattern that 
abruptly developed in the latter part of 1965 and early 1966. The 
pattern tended to indicate a long term trend toward lower 
production which prompted the Secretary to issue his March 1 
notice thus insuring high prices during a period of unexpectedly 
low production. 


Whatever the need for urgent action might have been, it was an 
insufficient reason for abandoning the requirement of notice and 
hearing in view of § 8c(17) 2° which provides in part: 

‘. . . notice of a hearing upon a proposed amendment to any order issued 


pursuant to this section, given not less than three days prior to the date 
fixed for such hearing, shall be deemed due notice thereof.” 


Plaintiffs have cited uncontroverted authority for the proposition 
that production response to changes in the producer price 1s slow 
and uncertain. ”' This being the case, and in view of the fact that 
shifts in production patterns apparently occurred over a period of 
several months, there is no reason why the three day notice 
provision of § 8c(17) could not have been utilized to convene an 
early hearing in an effort to reach an expeditious resolution of the 
problem. 


Accordingly, plaintiffs’ motion for summary judgment is 
granted and the case is remanded to the Secretary for a deter- 
mination of appropriate refunds due plaintiffs on account of his 
March 1 to April 9 suspension action which has been herein found 
illegal. Plaintiffs request for a permanent mandatory injunction 
against future adjustments of federal milk marketing price orders 
by suspension action without complying with the requirements of 
§ 8c(18) will be denied since the relief goes to future ad- 
ministrative action of a speculative nature not now before the 
court. 


20. 7. U.S.C. 608c(17). 
21. See Rojko, The Demand and Price Structure for Dairy Products, USDA 
Tech. Bull. 1168, at p. 1 (1957). 
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ORDER 


Upon consideration of the cross motions for summary judgment 
filed by the plaintiffs and defendant, the memoranda of points and 
authorities in support thereof and in opposition thereto, the Final 
Decision of the Judicial Officer for the Department of Agriculture, 
oral argument of counsel having been heard, and for reasons set 
forth in the attached Memorandum Opinion, it is by the Court 
this 21st day of March 1974 


OrpereED that plaintiffs’ motion for summary judgment be, and 
‘the same hereby is, granted; and it is further 


OrpbErED that defendant’s cross-motion for summary judgment 
be, and the same hereby is, denied; and it is further 


OrpERED that this case be remanded to the Secretary of 
Agriculture with directions to refund to plaintiffs all over- 
payments which plaintiffs were required to pay for their fluid milk 
supplies as the result of the actions challenged in this case; and it 
is further 


OrpERED that plaintiffs’ request that this Court enjoin 
defendant from making adjustments in federal milk marketing 


price orders, by suspension action or otherwise, without com- 
plying with the requirements of 7 U.S.C. § 608c(18) be, and the 
same hereby is, denied. 
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Laboratory Animal Welfare Act 


K G Farms, Inc. LAWA Docket No. 21. Consent order 


(No. 15,712) 
In re K G Fars, Inc. LAWA Docket No. 21. Decided February 
11, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issue of the order herein against it for violat- 
ing the Act and regulations in connection with its business as a dealer 
under the Act, as found herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on October 26, 1973, by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with various violations of the regulations and standards issued 
under the Act (9 CFR 1.1 et seq.), hereinafter referred to, 
respectively, as the regulations and standards. 


On December 26, 1973, respondent filed an amended answer in 
which it admits the jurisdiction allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report referred to in section 4.19-9 of the Rules of 
Practice, and for the purposes of this proceeding and for such 
purposes only, consents to the issuance of a specified order, 
containing findings of fact and conclusions based upon the 
allegations contained in the complaint. Complainant has 
recommended that the order consented to by the respondent be 
issued. 


FINDINGS OF FACT 
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1.(a) K G Farms, Inc., hereinafter referred to as the respon- 
dent, is a corporation with its principal place of business located 
at 3651 Hill Road, Parsippany, New Jersey 07054. 

(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of selling and transporting 
for compensation or profit, dogs and cats in commerce for 
research purposes. 


(2) Licensed as a dealer under the Act and the regulations 
by the Secretary of Agriculture, and classified as a ‘“‘B’’ dealer 
under the regulations. 

(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2.(a) Respondent, on or about April 23, 1973, sold and offered 
for transportation in commerce, four cats to the Pennwalt Cor- 
poration, Pharmaceutical Division, 331 Clay Road, Rochester, 
New York 14623, and wilfully failed to identify the cats by af- 
fixing an official tag or a distinctive and legible tatoo to the cats, 
as required by the regulations. 

(b) Respondent, on or about the date and in the transaction 
described in Finding of Fact 2(a) above, failed to properly com- 
plete ANH Forms 18-5 and 18-6 as required by the regulations, 
and failed to have such forms accompany the said shipment of 
four cats as required by the regulations. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 
herein, respondent has wilfully violated sections 10 and 11 of the 
Act (7 U.S.C. 2140 and 2141) and sections 2.50 and 2.75(b) of the 
regulations (9 CFR 2.50 and 2.75(b)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other 
device, in connection with respondent’s business as a dealer under 
the Act, shall cease and desist from: 


1. Purchasing or otherwise acquiring and offering for tran- 
sportation, or transporting in commerce, any dog or cat without 
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immediately identifying such animal by affixing an official tag or 
a distinctive and legible tatoo to such animal at the time that it is 
acquired. 


2. Failing to properly complete ANH Forms 18-5 and 18-6 
when selling or transporting animals, as required by the 
regulations, and to have such forms accompany any shipment of 
dogs or cats, as required by the regulations. 


Such order shall have the force and effect as if entered after full 
hearing and shall be effective on the day upon which service of the 
order is made upon the respondent. 
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Packers and Stockyards Act, 1921 


Kyper, Ray E. P&S Docket No. 4900. Consent order — 
Cease and desist 


Netson, B. D. v. L.N. Mactuin, et al. P&S Docket No. 
4801. Revocation of acceptance of ill animals — 
notice of timely — Refusal to take back animals or 
refund money is violation of Act 


Damages — Reparation against respondent Manuel 
Mortalena 


Dismissal as to respondents L. N. Maclin and 
Thomas M. Caldwell 


NicHotson, WitBpert A. and Donatp A. EBERSOLE. P&S 
Docket No. 4842. Accounts and records — failure 
to properly keep — Insufficient funds checks — 
Failure to pay promptly and in full — Suspension 


(No. 15,713) 


B. D. Netson v. L. N. Mactin and Tuomas M. CLapwe.t d/b/a 
Mac.uin-CALDWELL AucTION Company, and MANuEL Mor- 
TALENA. P&S Docket No. 4801. Decided March 7, 1974. 


Revocation of acceptance of ill animals — notice of timely — Refusal to take 
back animals or refund money is violation of Act 


Where complainant’s notice to respondent Mortalena of its revocation of 
acceptance of the six calves in issue was timely and justified, this respond- 
ent’s refusal to take back the animals or refund to complainant the money 
he had paid for them is in violation of the Act, and respondent Mortalena is 
liable to complainant for damages. 


Damages — Reparation — Dismissal as to Maclin and Cladwell 


Where complainant paid respondent Mortalena $735.00 for the calves in issue 
and incurred expenses in connection with said animals for transportation, 
feed, care and veterinary services in the amount of $1,429.30, the total cost 
to complainant is $2,164.30. Deducting the amount complainant received 
for the animals on resale of $78.06 from $2,164.30, leaves a total of $2,086.24 
for which respondent Mortalena is liable to complainant and for which rep- 
aration is awarded as stated in the order herein. 
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The complaint as to respondents L. N. Maclin and Thomas M. Cladwell is 
dismissed. 


Harold King, San Bernardino, Cal., for complainant. 
William P. Hyde, Ontario, Cal., for respondents Maclin and Cladwell. 
Boyd Briskin, Riverside, Cal., for respondent Mortalena. 
John J. Casey, Presiding Officer. 
Ronald S. Peterson, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). 
Complainant filed two separate formal complaints, one against 
respondents Maclin and Cladwell, the other against respondent 
Mortalena, on October 19, 1972. Both complaints alleged that 
complainant had purchased cattle that had been consigned by 
Mortalena to respondents Maclin and Cladwell for sale at auction, 
that crude surgery had been performed on the cattle, and that this 
caused the cattle to be infected, and that complainant later sold 
them at a loss. Each complaint was later amended to specify 
$2,839.35 as the amount of reparation claimed. 


Copies of the complaints and of a report of investigation 
prepared by the Packers and Stockyards Administration of this 
Department, and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.40) were served on the respondents on April 
16, 1973. A copy of the report of investigation was served on the 
complainant on April 13, 1973. Respondents timely filed answers 
denying liability to complainant and requesting an oral hearing. 


An oral hearing was held in Ontario, California on October 3, 
1973 before Ronald S. Peterson of the Office of the General 
Counsel of this Department. Complainant was represented by 
Harold King, Esq., San Bernardino, California. Respondents 
Maclin and Caldwell were represented by William P. Hyde, Esq., 
Ontario, California. Respondent Mortalena was represented by 
Boyd Briskin, Esq., Riverside, California. Complainant, and 
respondent Mortalena, and one witness testified. No proposed 
findings or briefs were filed. 


At the close of the hearing complainant by counsel withdrew his 
complaint against respondents Maclin and Caldwell. 
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FINDINGS OF FACT 


1. Complainant B. D. Nelson at all times material herein 
farmed near Helendale, California. 


2. Respondents L. N. Maclin and Thomas M. Cladwell at all 
times material herein were doing business as a partnership under 
the name of Maclin-Cladwell Auction Company, and engaged as a 
market agency and dealer, buying and selling livestock on 
commission and for their own account in commerce, operating on 
Maclin-Cladwell Auction Company, Ontario, California, a posted 
stockyard subject to the Act, and were so registered with the 
Secretary under the Act. 


3. Respondent Manuel Mortalena, an individual, at all times 
material herein engaged as a dealer buying and selling livestock in 
commerce for his own account, with his principal place of business 
at Mira Loma, California and was so registered with the Secretary 
under the Act. 


4. On October 3, 1972, at said stockyard, complainant pur- 
chased for $735.00, six holstein heifers that had been consigned 
by respondent Manuel Mortalena to respondents Maclin and 
Cladwell, for sale at auction. The purchase price of said cattle was 
promptly paid by complainant to respondents Maclin and 
Caldwell, who remitted the net proceeds of the sale to respondent 
Mortalena. 


5. Prior to said consignment, crude surgery had been per- 
formed on said cattle without following proper surgical 
procedures. The performing of such surgery was not disclosed to 
either respondents Maclin and Caldwell, or to complainant, and 
was difficult to discover at the time and place of the auction sale of 
the animals to complainant. 


6. As a direct and proximate result of said surgery, the animals 
became ill. 


7. Complainant timely communicated a notice of revocation of 
acceptance to respondent Mortalena after discovery of the con- 
dition of the animals. 


8. Respondent Mortalena gave no instructions to complainant 
with respect to the animals. Complainant reasonably incurred a 
total of $1,429.30 expenses in their transportation, care and 
custody, and resold them at auction, ‘‘as is,’’ at Lancaster Sales 
Yard, Lancaster, California, a posted stockyard subject to the 
Act, for $78.06. 
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9. The complainants were filed within ninety days after accrual 
of the cause of action alleged therein. 


CONCLUSIONS 


The evidence is clear that the six animals in question had been 
consigned by respondent Mortalena to respondents Maclin and 
Cladwell, for sale at auction, and were bought there by com- 
plainant. 


In an affidavit which is an exhibit to the investigation report, 
Robert A. Vanderhoof, V.M.D., described the six animals in 
question as he saw them for the first time on October 13, 1972: 


The navels were enlarged and pendulant and the calves were in a somewhat 
depressed condition, off their feed, and apparently suffering from a 
generalized infection. The enlarged and pendulant navel areas were ap- 
parently due to some crude sutures coming loose. I examined in detail two 
of the calves. I found that the navel area was inflamed and had a pussy 
exudate along with blood from the wounds. The navel area had been lanced 
and there was a wound of 1.5 to 2.0 inches in length. The skin on the ab- 
domen opposing the wound was pulled over to the opposite side of the 
wound and crudely sutured closed with some sort of suturing material. 
This fold over of skin encapsulated foreign material inside the wound. This 
material included hair, dirt and fecal material. *** It was at least ten days 
from the time the surgery was performed until the time I saw the calves. 
It is my opinion that the depressed, emaciated condition of the calves when 
I saw them was due to a severe infection located in the navel area. This 
infection was the result of the crude surgery performed apparently without 
benefit of proper surgical technique and cleanliness, prior to the time the 
calves were purchased by Mr. Nelson. 


Clearly, this was such a condition as, if not disclosed to a buyer 
before purchase, would justify the buyer’s rejection, or revocation 
of acceptance, of animals. Under U.C.C. § 2-608, a buyer may 
revoke his acceptance of animals whose non-conformity sub- 
stantially impairs their value to him if he has accepted them 
without discovery of such nonconformity if his acceptance was 
reasonably induced by the difficulty of discovery before ac- 
ceptance. Revocation of acceptance must occur within a 
reasonable time after the buyer discovers or should have 
discovered the ground for it and before any substantial change in 
condition of the animals which is not caused by their own defects. 
It is not effective until the buyer notifies the seller of it. A buyer 
who so revokes has the same rights and duties with regard to the 
goods involved as if he had rejected them. The official comment 
prepared by the Conference of Commissioners on Uniform State 
Laws and the American Law Institute, includes the following: * 
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‘‘Revocation of acceptance is possible only where the non- 
conformity substantially impairs the value of the goods to the 
buyer. For this purpose the test is not what the seller had reason 
to know at the time of contracting; the question is whether the 
non-conformity is such as will in fact cause a substantial im- 
pairment of value to the buyer though the seller had no advance 
knowledge as to the buyer’s particular circumstances.’’ 1 U.L.A., 
U.C.C. 386. 


Complainant testified that he did not see the sutures in 
question at the time when he bid on the cattle at the auction sale. 
Employees of respondents Maclin and Cladwell also testified that 
they did not see the sutures at that time. We conclude that the 
sutures were difficult to discover before acceptance. 


It was undisputed that about one week after purchasing the 
calves, complainant phoned an employee of respondents Maclin 
and Cladwell, and the next day complainant received a phone call 
from respondent Mortalena, and complained of the condition of 
the calves, that Mortalena promised to check whether the calves 
had been consigned by him and then phone complainant again, 
but never did so. It was further undisputed that within a few days 
after that complainant phoned Mortalena and demanded that he 
(Mortalena) pick up the calves and refund complainant’s money, 
and that Mortalena refused to do so and told complainant in 
substance that the sale to him was final. We conclude that 
complainant communicated a timely notice of revocation of ac- 
ceptance to respondent Mortalena and that respondent gave no 
instructions to complainant with respect to the calves. 


Respondent Mortalena’s failure to take back the calves and 
refund complainant’s money paid for them, after justified 
revocation of acceptance, is an unjust practice in violation of the 
Act for which reparation can be awarded. 


As previously stated, under U.C.C. § 2-608, a buyer who 
revokes acceptance under that section has the same rights and 
duties with regard to the goods involved as if he had rejected 
them. Under U.C.C. § 2-603, in the absence of reasonable in- 
structions received from the seller, after rejection of goods in the 
buyer’s possession or control, the buyer has a duty to make 
reasonable efforts to sell rejected goods for the seller’s account ‘‘if 
they are perishable or threaten to decline in value speedily,’’ and 
when the buyer so sells goods, he is entitled to reimbursement 
from the seller for reasonable expenses of caring for and selling 
them. In complying with that section the buyer is held only to 
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good faith and good faith conduct thereunder is neither ac- 
ceptance nor conversion nor the basis of an action for damages. 
See also W. H. Hodges & Co. v. Bowman, 30 A.D. 335 (1971). 
The buyer’s duty under § 2-603 is subject to his security interest 
under § 2-711(3); under that section, on rightful rejection or 
justifiable revocation of acceptance a buyer has a security interest 
in goods in his possession or control for any payments made on 
their price and any expenses reasonably incurred in their receipt, 
transportation, care and custody and may hold such goods and 
resell them in like manner as an aggrieved seller (§ 2-706). 


The six calves in question were in a group of calves for which 
complainant paid $122.50 per head. Thus, complainant paid a 
total of $735.00 for these six calves. 


Complainant claimed transportation expenses of $5 per head, 
for transporting the calves from respondents Maclin’s and 
Caldwell’s auction to his ranch, and for transporting them later 
from his ranch to Lancaster Sales Yard for sale. Complainant 
testified that others regularly pay him $5 per head or more to 
transport such cattle such distances. The figure seems reasonable. 
Multiplying $5 times the number of head, times the two trips, 
produces a total transportation expense of $60. 


Complainant claimed $1 per day per head for feed. That figure 
also seems reasonable. The animals were in complainant’s 
possession for a total of 60 days. Simple multiplication produces a 
figure for feed expense of $360. 


Complainant claimed compensation for his and his wife’s efforts 
to care for the six animals at the rate of $3 per hour. That figure 
seems reasonable. Complainant testified that he and his wife 
spent two hours per day each, caring for the calves, for a total of 
58 of the 60 days. Simple multiplication produces a total expense 
for care of the animals of $696. 


The investigation report includes bills for veterinary service for 
the six animals, in a total of $313.30. 


Complainant claimed $500 for legal expenses. ‘‘As a general 
rule, and in the absence of any contractual or statutory liability 
therefor, attorneys’ fees and expenses of litigation incurred by the 
plaintiff or which the plaintiff is obligated to pay, in the litigation 
of his claim against the defendant, are not recoverable as an item 
of damages, either in a contract or a tort action. Nor are at- 
torneys’ fees and other expenses of former litigation, particularly 
suits prosecuted by the plaintiff against the defendant, ordinarily 
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recoverable in a subsequent action.’’ 22 Am Jur 2d 234, Damages 
§ 165. 


The total of $735, plus $60, plus $360, plus $696, plus $313.30, 
is $2,164.30. Subtracting from that the proceeds of the resale on 
December 2, 1972, $78.06, leaves $2,086.24 remaining. 


Complainant did not establish any other items of expense 
reasonably incurred in the receipt, transportation, care and 
custody of the six animals in question. A complainant in such a 
reparation case as this has the burden of proving his damages. 
Elliottv. Brandenburg and Kaminga, 31 A.D. 1021 (1972). 


It was not proven that respondent Mortalena performed the 
crude surgery in question. However, if he did not perform it 
himself, he had his own records, or so he testified, of where he 
bought the animals, and thus could have pursued his remedy 
against whoever sold them to him. 


It has been held that a dealer is subject to the reparation 
provisions of the Act. John F. Lizerv. Lowell W. Peters, 29 A.D. 
402 (1970). 


This decision and order is the same as a decision and order by 


the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money” within the meaning of § 309(f) of the Act (7 
U.S.C. 210). 


That section provides that if respondent Mortalena does not 
comply with this order within the time limit in this order, the 
complainant may within one year of the date of this order file in 
the district court of the United States for the district in which he 
resides or in which is located the principal place of business of the 
respondent, or in any State court having general jurisdiction of 
the parties, a petition setting forth briefly the causes for which he 
claims damages and this order in the premises. That section 
further provides that such suit in the district court shall proceed 
in all respects like other civil suits for damages except that the 
findings and orders herein shall be prima facie evidence of the 
facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his appeal. That section 
further provides that if the petitioner finally prevails, he shall be 
allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 
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On applications for reopening hearings, for rehearsings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent Mortalena’s right to judicial review hereof see 
Maly Livestock Commission v. Hardin, et al., 446 F.2d 4, 30 
A.D. 1063 (8 Cir., 1971). On complainant’s right to judicial review 
hereof, see United Statesv. I.C.C.,337 U.S. 426. 


The reparation awarded below should be considered paid to 
whatever extent a court judgment in favor of complainant in 
connection with the same cause of action, has been satisfied. 
Temple et al. v. Nixon et al., 24 A.D. 840 (1965). 


ORDER 


The complaint herein is hereby dismissed as to respondents L. 
N. Maclin and Thomas M. Caldwell. 


Within thirty days from the date of this order, respondent 
Manuel Mortalena shall pay to complainant B. D. Nelson the sum 
of $2,086.24 plus interest thereon at the rate of eight percent per 
annum from December 1, 1972 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,714) 


In re Witsert A. NicHotson and Donatp A. EBERSOLE. P&S 
Docket No. 4842. Decided March 23, 1974, with respect to 
Donald A. Ebersole. 


Accounts and records — failure to properly keep — Checks — insufficient 
funds — Purchase price — failure to pay in full when due — Suspension 


Where respondent Donald A. Ebersole failed to file an answer to the complaint 
herein, this respondent is deemed to have admitted the allegations contain- 
ed therein and waiver of hearing. Respondent Donald A. Ebersole is sus- 
pended as a registrant under the Act for a period of 30 days, and thereafter 
until he demonstrates that he is no longer insolvent. 


John Ford, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 


DECISION AND ORDER UPON ADMISSION OF FACTS 
WITH REGARD TO DONALD A. EBERSOLE 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on August 10, 1973 by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that respondents have wilfully 
violated sections 807, 312(a), and 401 of the Act (7 U.S.C. 208, 
213(a), and 221) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondents by the 
Hearing Clerk by certified mail. 


Respondents were informed in the letter of service that an 
answer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Respondent Nicholson filed an answer on August 29, 1973 in 
which he denied that he was in wilful violation of the Act, and 
complainant has moved that the above-captioned matter, as 
relative to respondent Nicholson, be set for oral hearing. 


Respondent Ebersole has failed to file an answer within 20 
days, and the material facts alleged in the complaint, which are 
admitted by respondent Ebersole’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order with regards to Donald A. Ebersole, 
therefore, is issued pursuant to section 202.9(c) of the Rules of 
Practice, as amended (9 CFR 202.9(c) as amended). 


FINDINGS OF FACT 


1.(a) Wilbert A. Nicholson, Coleta, Illinois, 61017, and Donald 
A. Ebersole, R.R. #3, Sterling, Illinois, 61081, hereinafter 
referred to as the respondents, are partners d/b/a Wilbert A. 
Nicholson and Donald A. Ebersole, with their principal place of 
business located at Coleta, Illinois, 61017. 

(b) Respondents at times material herein, were: 
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(1) Engaged in the business of buying and selling 
livestock in commerce for their own accounts; and 

(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2.(a) Respondents’ current liabilities presently exceed their 
current assets. 

(b) As of May 1, 1973, respondents had current liabilities 
totaling $366,728.12 and current assets totaling $207,454.36, 
resulting in an excess of current liabilities over current assets of 
$159,273.76. 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks or drafts which were returned unpaid by 
the bank upon which they were drawn because respondents did 
not have sufficient funds on deposit in the account upon which 
such checks or drafts were drawn. 


Date or Amount of 
Date of Check No. of Head Check Draft or 
Transaction or Draft and Species Purchased From No. Check 
03/08/73 86 cattle Saunders & Conley 

Livestock 

03/27/73 Lexington, Kentucky 194 §$ 63,449.98 
03/04/73 56 Cattle °° * ‘ 
03/11/73 7 Cattle 


03/15/73 3 Cattle Saunders & Conley 
Livestock 
Lexington, Kentucky 203 $110,417.52 
03/27/73 04/02/73 Cattle “ os a 


03/21/73 Cattle 
03/14/73 54 Cattle 
02/19/73 9 Cattle 
03/19/73 5 Cattle 


Date of Amount of 
Date of Check No. of Head Check Check or 
Transaction or Draft and Species Purchased From’ No. Draft 
04/05/73 04/06/73 224 Cattle WPH McFadden Estate 
Hardy, Arkansas $ 55,323.40 
04/06/73 04/07/73 161 Cattle _WPH McFadden Estate 
Hardy, Arkansas $ 37,650.00 
04/07/74 04/09/73 1 Horse and WPH McFadden Estate 
178 Cattle Hardy, Arkansas $ 32,125.00 


4.(a) Respondents, in connection with their operations as a 
dealer, on or about the dates and in the transactions set forth 
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below and in paragraph 3 above, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such 
livestock. 


Date of No. of Head 

Transaction Purchased From and Species Amount 

11/17/72 Donald W. Michael 111 Cattle $22,459.65 
Mount Solon, Virginia 

03/13/73 Carlisle Livestock Market, 7 Cattle $ 2,126.30 

Inc. 

Hagerstown, Maryland 

03/31/73 Saunders & Conley Livestock 74 Cattle $18,741.63 
Lexington, Kentucky 

04/03/73 Saunders & Conley Livestock 91 Cattle $21.819.82 
Lexington, Kentucky 

04/06/73 Claypool Sales, Inc. 24 Cattle $ 6,877.47 
Silver Lake, Indiana 

04/09/73 Joe Ault 14 Cattle $ 5,810.00 
Claypool, Indiana 


(b) As of May 1, 1973, there remained unpaid by the 
respondents a total of $347,315.19 for the livestock purchased in 
the transactions set forth in paragraphs 3 and 4 above. 


5. Respondents, in connection with their business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in their business as a 
dealer under the Act in that the respondents failed to keep and 
maintain: 


(1) General ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth; 

(2) Cash receipts journal; 

(3) A daily record of purchases and sales: 

(4) Monthly reconciliations of their bank account: and 

(5) Monthly inventory of livestock. 


As indicated in the preliminary statement, this Decision and 
Order pertains only to respondent Donald A. Ebersole, and the 
facts stated in Findings of Fact are the admission of fact by said 
respondent only. Such findings, however, have no binding effect 
on the remaining respondent, Wilbert A. Nicholson. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respondent 
Ebersole’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 
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By reason of the facts alleged in paragraphs 3 and 4 herein, 
respondent Ebersole has wilfully violated section 312(a) of the Act 
(7U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts alleged in paragraph 5 herein, respondent 
Ebersole has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 
Respondent Donald A. Ebersole shall cease and desist from: 


1. issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; 


2. failing to pay, when due, the full purchase price of livestock 
purchase in commerce; and 


3. failing to keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including a 
general ledger of accounts, a daily record of livestock purchases 
and sales, a cash receipts journal, a complete and accurate record 
of checks issued, a livestock inventory, and a monthly recon- 
ciliation of his dealer bank accounts. 


Respondent Ebersole is suspended as a registrant under the Act 
for a period of 30 days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of 
the 30-day period. 


This order shall be effective from the sixth day after the 
Decision and Order become final. * Copies hereof should be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


* The Decision and Order became final March 23, 1974. --Ed. 
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(No. 15,715) 


In re Ray E. Kyper. P&S Docket No. 4900. Decided March 27, 
1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with the issuance 
of insufficient funds checks and failure to pay when due. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
§ 181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on February 1, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 


Department of Agriculture, charging that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1.(a) Ray E. Kyper, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Petersburg, Pennsylvania. 

(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a 
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dealer to buy and sell livestock in commerce. 


2.(a) Respondent, in connection with his operations as a dealer, 
on or about the dates in the transaction set forth in paragraph 
II(a) of the complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 

(b) Respondent, on or about the dates and in the transactions 
specified in paragraph II(a) of the complaint, purchased livestock 
in commerce and failed to pay, when due, the full amount of the 
purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer under 
the Act, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
without having sufficient funds available or maintaining suf- 
ficient funds on deposit in the bank account upon which they are 
drawn to pay such checks or drafts when presented for payment; 
and 


2. Failure to pay, when due, the full purchase price of 
livestock purchased in commerce. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 15,716) 


Cook Propuce, Inc. v. Petro Propuce Distrisutinc, INc., 
and/or Sam Petro, Jr., and/or SAMUEL Simon Petro. PACA 
Docket No. 2-3013. Decided March 4, 1974. 


Contract — Evidence of proved — Purchase price — failure to pay — 
Reparation 


Where respondents purchased, received and accepted the produce in issue 
jointly and severally and failed to pay the agreed purchase price thereof, 
respondents jointly and severally are liable to complainant for said purchase 
price in the amount of $45,389.22 for which reparation is awarded complain- 
ant as stated in the order herein. 


John Catlin, Newport Beach, Cal., for complainant. 
Respondents pro se. 
Gregg E. Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $45,389.22 against 
respondents, jointly and severally, in connection with various 
transactions involving perishable agricultural commodities in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondents. Respondent Sam Petro, 
Jr. and respondent Samuel Simon Petro filed an answer thereto, 
denying liability to complainant. Petro Produce Distributing, 
Inc. did not file an answer. 


Although the amount claimed in the formal complaint exceeds 
$3,000, oral hearing was waived by all parties. Accordingly, the 
shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified opening and answering statements. Complainant filed an 
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opening statement, but respondents submitted no additional 
evidence. None of the parties submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Cook Produce, Inc., whose 
address is P.O. Box 848, Glendale, Arizona. 


2. The first respondent is a corporation, Petro Produce 
Distributing, Inc., whose address is 3147 Produce Row, Houston, 
Texas. At the time of the transactions involved herein, this 
respondent was licensed under the act. 


3. The second respondent is an individual, Sam Petro, Jr., 
whose address is 3147 Produce Row, Houston, Texas. At the time 
of the transactions involved herein, this respondent was not 
licensed, but was subject to license under the act. 


4. The third respondent, Samuel Simon Petro, is an individual 
doing business as Sam Petro Fruit and Vegetable Sales, and as 
Petro Tomato Co., and as Sam Petro, Sr., whose address is 3147 
Produce Row, Houston, Texas. At the time of the transactions 
involved herein, this respondent was not licensed, but was subject 
to license under the act. 


5. In March, April, and May, 1972, in the course of interstate 
ccmmerce and pursuant to an oral contract of sale, complainant 
shipped 17 lots of fruit and vegetables to respondents at 3147 
Produce Row, Houston, Texas. The total delivered price for the 
produce was $45,389.22. The produce was received and accepted 
in Houston by the respondents. 


6. Respondents have not made any payment to complainant in 
connection with these transactions. 


7. An informal complaint was filed on November 24, 1972, 
which was within nine months after the alleged causes of action 
herein accrued. 


CONCLUSIONS 


It is complainant’s contention that it shipped the kind, quality, 
and size of produce called for in the contract; that respondents 
accepted the produce in compliance with the contract; but that 
respondents have since failed to pay the agreed price of 
$45,389.22. 


Respondent Petro Produce Distributing, Inc., failed to file an 
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answer. Such failure constitutes an admission of the facts alleged 
in the complaint. This respondent must, therefore, be considered 
liable for the contract price of the produce. 


Respondent Sam Petro, Jr. and respondent Samuel Simon 
Petro deny liability to complainant, alleging in their joint answer, 
that they did not make any of the purchases ‘‘in the capacity 
stated.’’ They also alleged that an agreement as to payment has 
been reached between complainant and “‘the actual party that 
owes the monies set out in the complaint.” 


The first issue which is raised by these allegations is whether a 
contract actually existed. The complainant has alleged the 
existence of a contract in his sworn complaint and has attached 
invoices to support his allegation. The respondents have sub- 
mitted an answer which is vague and unclear, and at best, only 
serves to avoid a default. Respondents’ answer in no way rebuts 
complainant’s allegations, so we must conclude that the evidence 
complainant has presented is sufficient to prove the existence of a 
contract. 


Complainant alleges that the produce was shipped to and ac- 


cepted by all three respondents, but the invoices submitted by it 
only indicate dealings with Sam Petro Fruit and Vegetable Sales. 
Respondent’s answer is inadequate to deny complainant’s 
allegations, and the evidence reveals that all three respondents 
have a similar name and the same business address. We, 
therefore, conclude that the three respondents did receive and 
accept the produce, jointly and severally. 


The last issue which must be discussed is whether an agreement 
as to payment was reached between complainant and “‘the actual 
party that owes the monies set out in the complaint.’’ The burden 
is upon the respondents to establish, by a preponderance of the 
evidence, their affirmative defense. Walker & Hagan Packing 
House v. Amato Bros. Tomato Distributors, Inc., 27 A.D. 1543 
(1968). The respondents allege that such an agreement was 
reached, but they set out no evidence to support their contention. 
Again, the respondents’ answer is so vague and ambiguous that it 
cannot be considered as evidence rebutting complainant’s 
allegations. Respondents, therefore, have not met this burden. 


We conclude that respondents’ failure to pay is a violation of 
section 2 of the Act, and respondents are liable, jointly and 
severally, for the contract price of the produce. 
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ORDER 


Within 30 days from the date of this order, respondents shall 
pay to complainant, as reparation, $45,389.22, with interest 
thereon at the rate of 8 percent per annum from May 31, 1972, 
until paid. 


(No. 15,717) 


F. H. Hocut Propuce Company v. M. Sincer’s Sons Corp. 
PACA Docket No. 2-3035. Decided March 4, 1974. 


Contract — issue of specifications as to color of cantaloupes — Alleged modi- 
fication as to contract price — burden of proof — failure to sustain — Repara- 
tion for balance due 


Where complainant delivered, and respondent accepted, cantaloupes meeting 
contract requirements and where respondent failed to sustain its burden of 
proving a modification of the original contract price, respondent is liable 
to complainant for the unpaid balance thereon in the amount of $10,032.59 
for which reparation is awarded. 


John R. Catlin, Newport Beach, Cal., for complainant. 
Respondent pro se. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $10,032.59 for 
failure to make full payment for four shipments of cantaloupes 
purchased in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount claimed as damages in the formal 
complaint exceeds $3,000, neither party requested an oral 
hearing. Accordingly the shortened procedure provided in the 





452 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 451 


rules of practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and the report of investigation. Complainant submitted 
further evidence in the form of an opening statement. Respondent 
submitted further evidence in the form of an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Company, is a cor- 
poration whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent, M. Singer’s Sons Corp., is a corporation whose 
address is 261-263 New York City Terminal Market, Hunts Point 
and East Bay Avenues, Bronx, New York. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about September 18, 1972, through September 25, 
1972, in the course of interstate commerce, complainant, by oral 
contracts, sold to respondent, on an f.o.b. guaranteed con- 
signment basis, four carloads of cantaloupes for $13,984. The 
cantaloupes were represented by complainant to be green in color. 


4. The contracts for the four shipments were negotiated for 
respondent by P. and R. Brokerage Co., Salinas, California, 
which issued confirmations in connection with the transactions, 
which are outlined as follows: 


Date Diverted Guaranteed 
Car Number Date Shipped to Respondent Consignment Price 


SPFE 459225 09/18/72 09/19/72 $ 3,600.00 
PFE 456685 09/21/72 09/25/72 $ 3,600.00 
SPFE 459197 09/23/72 09/25/72 $ 3,600.00 
SPFE 456251 09/24/72 09/25/72 $ 3,184.00 

TOTAL $13,984.00 


5. Respondent, pursuant to the foregoing contracts, accepted 
the four shipments of cantaloupes from California. Respondent 
has since made only a partial payment of $3,951.41 on the con- 
tract, representing its net proceeds on the four shipments. 


6. The formal complaint was filed on May 29, 1973, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant, in its formal complaint, alleged that the four 
carloads of cantaloupes were sold to, and accepted by respondent 
pursuant to the terms of oral contracts, but that respondent has 
paid only part of the total guaranteed consigned value of 
$13,984.00. Respondent admits receiving the shipment, but 
claims that the contracts specified that the cantaloupes would not 
be of a green color, since green cantaloupes do not sell well in the 
eastern market. Inspections of the shipments at destination 
revealed that most of the cantaloupes were green. As a result, 
complainant alleges its net proceeds on the shipments totalled 
only $3,951.41, which was paid to complainant. Respondent 
claims it accepted and sold the shipment only after receiving 
assurances that the contract price would be adjusted because of 
the green melons. Complainant denies agreeing to a price ad- 
justment for this reason. 


The first issue for consideration is whether the contract 
specified that the melons were to be of any particular color. The 
evidence reveals that the transactions were negotiated for 
respondent by Anthony J. De Vita, a member of P. and R. 
Brokerage Company. A letter dated December 3, 1972 from Mr. 
De Vita to respondent confirms complainant’s position that it 
consistently represented the cantaloupes as being green. In the 
letter, Mr. De Vita states that respondent’s sales manager ‘“‘told 
me they were green.”’ In construing the words of the contract, the 
ordinary meaning is given to the language used. There is no 
ambiguity here. Although Mr. De Vita may have interpreted the 
word ‘‘green’”’ to mean “‘green tinge,’’ and apparently conveyed 
this interpretation to respondent, it is clear that complainant 
represented nothing more than green cantaloupes, and the 
contract, therefore, called for green cantaloupes. 


Respondent contends, however, that the parties agreed to 
adjust the contract when the color of the cantaloupes was 
discovered at destination. In his December 3, 1972 letter, Mr. De 
Vita writes that complainant’s sales manager had, during a 
telephone conversation, agreed to an adjustment on this basis. 
There is no indication when this conversation allegedly took place, 
nor is there a corroboration of such a conversation elsewhere in 
evidence. Complainant avers that an adjustment would be made 
only if the shipments did not meet the specifications of the 
contract at destination, and since these specifications were met, 
no adjustment was appropriate. Respondent contends further 
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that the shipments were accepted by it only after the adjustments 
were promised. It is clear, however, that respondent had received 
and accepted at least the first shipment, and possibly all four on 
October 2, 1972, when, because of discounted prices due to green 
color, it wired to complainant, ‘‘Would appreciate you change 
guarantee price.’’ Complainant, in reply on December 11, 1972, 
stated that no adjustment could be made as the shipments :fully 
complied with the terms of the contract and representations made 
by complainant. As the party alledging a modification of the 
original contract terms, respondent has the burden of proof in this 
regard. J. E. Nelson & Sons v. Quality Produce Company, 16 
A.D. 708 (1957). It is our opinion that respondent has failed to 
sustained this burden. 


In conclusion, we find that the cantaloupes shipped by com- 
plainant fully complied with the terms of the contract, and that no 
agreement to adjust the contract price was made. Respondent, 
therefore, is liable for the portion of the contract price as yet 
unpaid, or $10,032.59. Failure to pay that amount is in violation 
of section 2 of the act, for which reparation should be awarded 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,032.59 with interest 
thereon at the rate of 8 % per annum from November 1, 1972, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 15,718) 


Lazio SUPERMARKET INc. v. DeEtcor Fruit Sates. PACA Docket 
No. 2-3046. Decided March 19, 1974. 


F.o.b. transaction — Suitable shipping condition — breach of warranty of — 
Damages — Reparation 


Where respondent breached the warranty of suitable shipping condition with 
respect to the grapes in issue, respondent is liable to complainant for the 
difference of the value of the grapes delivered and the value they would 
have had if they had met contract requirements. Said difference is $756.00 
for which amount reparation is awarded as damages to complainant as stat- 
ed in the order herein. 
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Archie Greaves, Montreal, Quebec, Canada, for complainant. 
Respondent pro se. 
Emory E. Tamplin, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$756.00, Canadian funds, in connection with a transaction in- 
volving a carload of grapes in foreign commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying any liability in 
the matter. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000.00, the shortened procedure provided in 
the rules of practice (7 CFR 47.20) is applicable. Under this 
procedure, the sworn pleadings of the parties are a part of the 
evidence in the case, as is the Department’s report of in- 
vestigation. Complainant filed as additional evidence an opening 
statement and a statement in reply. It filed no brief. Respondent 
filed an answering statement and a brief. 


FINDINGS OF FACT 


1. Complainant, Lazio Supermarket Inc., is a corporation 
whose address is 6981 St. Lawrence Boulevard, Montreal, 
Quebec, Canada. 


2. Respondent is a corporation, Harry Gilfenbain Co., doing 
business as Delcor Fruit Sales, whose address is P. O. Box 1258, 
Bakersfield, California. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On September 25, 1972, in the course of foreign commerce, 
complainant, acting through a broker, Mutual Brokers Montreal 
Ltd., of Montreal, Quebec, Canada, purchased from respondent 
one carload of juice grapes, U.S. No. 1 grade, contained in car 
SPFE 459085 and consisting of 250 36-pound lugs of Muscat 
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grapes; 250 36-pound lugs of Carrignane grapes; and 580 36- 
pound lugs of Alicante grapes, at an agreed price of $300.00 per 
ton, f.o.b. shipping point in the State of California, plus $100.00 
pre-cooling charge and $20.00 Ryan Recorder charge, or a total of 
$5,952.00 for the carload. 


5. A Federal inspection was made of all the grapes in car SPFE 
459085 at shipping point, Delano, California, on September 26, 
1972. Each of the three lots of grapes were certified at this time 
and place as being U.S. No. 1 Juice grapes, and with the 250 lugs 
of Muscats being certified as having approximately 1 % decay. 


6. Car SPFE 459085 was shipped by respondent out of Delano, 
California, on September 26, 1972, and arrived at complainant’s 
place of business in Montreal, Quebec, on the morning of October 
4, 1972. At 3:00 p.m. on that date an inspection was made of the 
250 lugs of Muscat grapes contained in the car by the Canada 
Department of Agriculture, for condition only. The results of that 
inspection, in relevant part, are as follows: 


“Temperature: Product (top) 42 Product (bottom) 40 Car: 44 Outside: 68 
“Condition of car, load, pkgs. & pack: Clean, unit operating. Lugs set 
aside in car. Some lugs wet or stained with many slack and settled, 
remainders clean and properly packed. 

“Condition: Some whitish green colour, mostly turning amber to amber 
colour, ranging from 8 % to 29 %. Average 18 % decay.” 


7. Complainant protested the condition of the Muscat grapes 
to respondent upon arrival of the shipment and requested, 
through Mutual Brokers Montreal Ltd., an allowance of $500.00 
from respondent as full settlement for any defects as to the 250 
lugs of Muscat grapes. Respondent, however, declined to make 
any allowance to complainant as to this shipment. 


8. The print-out graph from the Ryan Recorder, submitted by 
respondent, indicates a relatively even temperature of ap- 
proximately 36° F. for the in-transit period. 


9. The in-transit time for the carload of grapes herein was 
normal. 


10. Complainant has paid, in full, the total f.o.b. contract price 
of $5,952.00 to respondent, plus the freight charges of $1,484.11. 


11. The Canada Department of Agriculture, Production and 
Marketing Branch, marketing report for the week ending October 
6, 1972, shows the price range for ‘‘Cal., Muscat, lug, 36 lbs., No. 
1”. as being $7.00-$7.25. 
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12. The formal complaint was filed on May 7, 1973, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant purchased, received and accepted the carload of 
grapes involved herein, and has paid the agreed f.o.b. contract 
price to respondent, plus all freight charges to the carrier. 
Complainant seeks damages from respondent, however, on the 
ground that the 250 lugs of Muscat grapes contained in this 
shipment were abnormally deteriorated on arrival at contract 
destination in Montreal, in breach of the warranty of suitable 
shipping condition which are a part of f.o.b. sales. See section 
46.43(i) and (j) of the regulations, 7 CFR 46.43(i) and (j).' As part 
of the evidence of the alleged breach, complainant points out that 
while the Muscat grapes had an average of only 1% decay at 
shipping point, as reflected by the Federal inspection made there 
on September 26, this same lot showed an average of 18 % decay 
eight days later at contract destination in Montreal. 


Respondent takes the position that the certification of the 
grapes as U.S. No. 1 grade at shipping point is persuasive of the 


fact that the grapes were in suitable shipping condition at that 
time. However, the evidence shows that the grapes were handled 
under normal transportation service and conditions in transit, so 
that the results of the inspection at destination niullifies 
respondent’s claim. Respondent then challenges the results of the 
Canadian inspection, on the ground that a different standard of 
grading the maturity of grapes is employed by the Canadians. 
Respondent offers no proof of this contention and we must hold it 
to be without merit. 


Since the warranty of suitable shipping condition is applicable 
here, we must decide if the condition of the Muscat grapes at 
contract destination in Montreal showed the fruit to be ab- 
normally deteriorated, in breach of that warranty. The inspection 
made by the Canada Department of Agriculture, which was 
restricted to condition only, shows an average of 18 % decay. The 
United States standard for juice grapes, U.S. No. 1 grade, allows 


1. This regulation provides, in substance, that produce sold f.o.b. must be in 
suitable shipping condition at shipping point at time of billing, and that the 
buyer assumes all risk of damage and delay in transit not caused by the shipper. 
“Suitable shipping condition” is defined as meaning that the commodity, at time 
of billing, is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal 
deterioration at contract destination. 
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a tolerance not exceeding 2% for decay. 7 CFR 51.4290. This 
tolerance is greatly exceeded by the Muscat grapes involved 
herein, in breach of the warranty of suitable shipping condition 
and in violation of section 2 of the act. Respondent is therefore 
liable to complainant for any damages incurred as a result of its 
breach of this warranty. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of 
delivery to the buyer, and the value the goods would have had at 
that time if they had met the specifications of the contract. To 
establish the value the 250 lugs of Muscat grapes would have had 
if they had conformed to contract specifications, complainant has 
submitted in evidence a market report by the Canada Department 
of Agriculture for Montreal for the week ending October 6, 1972. 
In this market report the price for Muscat grapes of the type 
involved herein during the week of their arrival at the destination 
point in Montreal had a range of $7.00-$7.25. Complainant has 
based its computation of damages on the $7.00 per lug price, 
which is the lowest price in the range for the period. Using this 
figure, the value of Muscat grapes in Montreal meeting contract 
specifications would be $1,750.00. Through a prompt and proper 
resale in Montreal complainant received $994.00 for the 250 lugs, 
which figure we accept as reflecting the value of the Muscats 
actually received by complainant. The difference in value of 
grapes meeting contract requirements and the value of the grapes 
actually received by complainant is $756.00, which figure 
represents complainant’s damages stemming from respondent’s 
breach of the warranty of suitable shipping condition. Ac- 
cordingly, reparation in the amount of $756.00 should be awarded 
to complainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $756.00, with interest thereon at 
the rate of 8 percent per annum from November 1, 1972 until paid. 


The facts and circumstances shall be published. 


Copies thereof shall be served upon the parties. 
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(No. 15,719) 


Batt BrRoKERAGE Company, Inc. v. Jack MALL Potato Co., Inc. 
PACA Docket No. 2-3060. Decided March 21, 1974. 


Contract — absence of — Dismissal 


Where complainant failed to prove the existence of a valid and binding contract 
between the parties, which would entitle it to brokerage fees, the complaint 
is dismissed. 


Complainant pro se. 
John W. Piggott, Bay City, Michigan, for respondent. 
David J. Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed, and later amended, in 
which complainant seeks reparation against respondent in the 
amount of $2,130.00 in connection with a shipment of potatoes in 
interstate commerce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to 
complainant. 


Since the amount claimed as damages does not exceed 
$3,000.00, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Under 
this procedure, complainant and respondent, respectively, were 
given the opportunity to submit evidence by means of an opening 
and answering statement, but neither party did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ball Brokerage Company, Inc., is a cor- 
poration whose address is P. O. Box 506, Scranton, Penn- 
sylvania. 
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2. Respondent, Jack Mall Potato Co., Inc., is a corporation 
whose address is Box 626, Bay City, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. Between August 10 and August 15, 1972, complainant, a 
broker, entered into oral negotiations with respondent, which 
negotiations contemplated the possible sale and shipment, in 
interstate commerce, of a quantity of potatoes by respondent toa 
third party, Hanover International Corporation, at Norfolk, 
Virginia, for export to South America. No contract, however, 
resulted from these negotiations. 


4. The informal complaint was filed on April 6, 1973, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that during 
August, 1972, it was employed by respondent as broker to 
negotiate a sale of potatoes to be shipped in interstate commerce 
by respondent in Michigan to a point outside that state; that on or 
about August 15, 1972, and pursuant to this agreement, it 
negotiated the sale of 80,000 cwts. of Michigan potatoes, 85 % 
U.S. #1 or better, on behalf of respondent to complainant’s 
customer (Hanover International Corporation) for delivery to 
Hanover’s boat in Norfolk, Virginia, for further shipment to 
South America, at a price and on such terms as were spelled out in 
complainant’s letter to respondent, dated August 15, 1972; but 
that respondent failed and refused to pay to complainant the 
agreed brokerage of $.10 per cwt., totaling $8,000.00, which sum 
is sought to be recovered in this action. Upon later ascertaining 
that respondent only shipped 21,300 cwts. of potatoes to the 
buyer (Hanover International Corporation), complainant 
amended its complaint to $2,130.00 ($.10 per cwt. brokerage). 


Respondent, in its answer, denies that a sale was made by 
complainant and also denies that complainant was even involved 
in the actual transaction which eventually took place between 
respondent and Hanover International Corporation, resulting in 
the shipment to Hanover of the 21,300 cwts. of potatoes by 
respondent. Respondent alleges that it handled all negotiations 
pertaining to the sale and shipment of the 21,300 cwts. of potatoes 
directly with Mr. Gilbert Heller of Hanover Corporation and that 
complainant at no time performed any service with respect 
thereto. 
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Complainant, as the moving party, has the burden of proving, 
by a preponderance of the evidence, the allegations contained in 
its complaint. Anonymous, 13 A.D. 706; Anonymous, 13 A.D. 
697. Thus, in this case, complainant would have the burden of 
establishing, by a preponderance of the evidence, that it 
negotiated a valid and binding contract between respondent-seller 
and buyer. Under § 46.28 of the regulations issued pursuant to 
the act (7 CFR 46.28), a broker is entitled to receive prompt 
payment of a brokerage fee whenever a valid and binding contract 
is negotiated. Wilson Davis Co. v. Martin Produce Co., 31 A.D. 
1217. 


The evidence offered by complainant, in support of its 
allegations, consists of copies of (1) a letter dated August 15, 
1972, written by complainant to respondent; (2) a broker’s 
memorandum of sale dated August 16, 1972; and (3) an invoice 
dated November 7, 1972, all of which are included herein as 
exhibits to the formal complaint. 


In the August 15, 1972, letter written by complainant to 
respondent, complainant claims it offered for sale approximately 
80,000 cwt. potatoes of any white variety, 85 % U.S. #1 or better, 
unwashed, free from nematode and golden nematode and soft rot, 
at $2.50 f.o.b. protecting. In this same letter, dated August 15, 
1972, complainant states: ‘‘This is a cash on the barrelhead deal. 
The exporter is to open a letter of credit in the name of Ball 
Brokerage Co. (complainant) in the Third National Bank 
Scranton this Monday (August 21, 1972) and at the latest 
Tuesday (August 22, 1972) . . . This letter of credit will be for the 
full amount of the total charges and we will act as a collection and 
remittance agency for you and the participating shippers, 
railroad, and dock. You will have ample opportunity to check out 
the letter of credit accordingly, and make certain that you will be 
satisfied. The letter of credit will be the contract.” 


In the August 16, 1972, broker’s memorandum of sale, under 
the heading ‘“‘Terms: How Payable’’, it reads ‘‘Irrevocable letter 
of credit for total invoice amount.’’ The memorandum, in ad- 
dition, states that such memorandum of sale was prepared in 
Scranton, Pennsylvania, on August 16, 1972, and that it was 
confirmed by telephone by complainant on that date that 100,000 
burlap cwts. of Michigan table stock potatoes were to be sold and 
shipped f.a.s. Norfolk, Virginia, at $3.65 per cwt., to Hanover 
International Corporation, New York, New York, for the account 
of a miscellaneous shipper c/o Ball Brokerage Co., Scranton, 
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Pennsylvania, during the week of August 27, 1972. 


In the November 7, 1972, invoice addressed to Jack Mall 
Potato Company, Inc., Munger, Michigan, it shows as brokerage 
for September, 1972, 80,000 cwt., which were shipped to SS 
Banana Core, Norfolk, Virginia, and sold to Hanover In- 
ternational Corporation at $.10 per cwt.---thereby totaling 
$8,000.00 as the brokerage due complainant. However, it was 
noted on the bottom of the invoice that this was subject to 
revision depending on the number of cwt. shipped. 


At this point it might be noted, however, that respondent in its 
answer specifically denies ever having seen or having been 
presented copies of Exhibits #1, #2 and #3 until receiving the 
formal complaint, to which copies of all 3 exhibits were attached. 
While it is true that letters, memoranda of sale (accepted without 
objection) and invoices, although not constituting a -contract 
between the parties, can be considered as evidence of a contract 
between the parties, Hartman Ranch Co. v. Winship Frozen 
Foods, Inc. and/or Forest-Grinnel Co., 18 A.D. 1055, the 
evidentiary value of the 3 exhibits in this case is somewhat 
diminished by the fact that respondent denies having received 


copies of the 3 exhibits until receipt of the complaint itself. 
Michael-Swanson-Brady of Moorhead, Inc. v. Dixie Brokerage 
Co., 31 A.D. 1172. Therefore, in respondent’s eyes, it objected to 
the 3 exhibits at its earliest opportunity---in its answer. 


The above-quoted statements from Exhibits #1 and #2, which 
have been set out previously, would seem to substantiate the 
claim of respondent who, in its answer, claims it would negotiate a 
sale of potatoes through complainant if there were credit 
arrangements established, thereby guarantying payment to 
respondent. This letter of credit, to be used as a guaranty of 
payment to respondent, seems to be an essential part of any 
understanding between the parties and would appear to be a 
condition upon which the sale is based. Moreover, complainant 
did nothing to rebut respondent’s thinking along this line; to the 
contrary, complainant’s exhibits seem to be in accord with 
respondent’s thinking. 


Accepting the fact that both complainant and respondent agree 
that the setting up of a letter of credit is an essential term of the 
contract as well as a condition upon which the sale was to be 
based, in order to show that a valid and binding contract had been 
negotiated between the parties, complainant must prove (1) that 
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respondent agreed to complainant’s setting up a letter of credit at 

the Third National Bank in Scranton, Pennsylvania, and (2) that 

if respondent so agreed, complainant actually set up such a letter 
_of credit. 


As regarding the first requirement, it is essential to the for- 
mation of a contract that there be a mutual manifestation of 
assent to the material terms of the contract. Independent Grape 
Distributors v. Barbera Packing Corporation, 25 A.D. 1144; 
Great Lakes Packing Co. v. Santa Fe Berry Packers, 16 A.D. 818; 
Anonymous, 14 A.D. 892; Anonymous, 12 A.D. 1406. Thus, it 
must be determined whether respondent agreed to the setting up 
of a letter credit in the Third National Bank of Scranton, Penn- 
sylvania. Complainant, in a letter dated August 15, 1972 and 
addressed to respondent, alleges that the exporter was to open a 
letter of credit in the name of complainant in the Third National 
Bank, Scranton. Complainant, in a letter dated April 26, 1973 and 
addressed to the U.S.D.A. Chicago branch office, alleges that a 
letter of credit was cleared and available on August 30, 1972, at 
which time respondent was in contact with Mr. George Pan, vice- 
president of Third National Bank in charge of letters of credit. 
Complainant also alleges, in the April 26, 1973, letter, that on 
September 1, 1972, respondent set conditions for shipment that a 
letter of credit be opened up in respondent’s bank in Michigan for 
the full amount. Finally, complainant, in its formal complaint, 
states that respondent refused to ship until letter of credit be 
transferred to its bank. On the other hand, respondent, while not 
specifically denying that it ever agreed to the setting up of a letter 
of credit in the Third National Bank of Scranton, does assert, in 
its answer, that it informed complainant’s representative during 
their telephone conversations that unless credit arrangements 
could be established to the satisfaction of respondent, there was 
no need to waste time with further discussions of that matter. 
From the evidence presented above, there seems to be a serious 
question as to whether there was ever a mutual manifestation of 
assent between the parties as to where a letter of credit was to be 
established. 


However, assuming, without deciding, that repsondent did 
agree to the setting up of a letter of credit at the Third National 
Bank of Scranton, it is incumbent upon complainant to further 
prove, by a preponderance of the evidence, that such a letter of 
credit was set up by complainant at the Third National Bank, 
Scranton. In a letter written to the U.S.D.A. Chicago branch 
office on April 26, 1973 as well as in its formal complaint, com- 
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plainant alleges that such a letter of credit was cleared and 
available at the Third National Bank of Scranton, Pennsylvania 
on August 31, 1972. Respondent, in its answer, admits discussing 
with complainant the issuance of letters of credit, but denies such 
letter was ever issued as claimed by complainant, and furthermore 
specifically denies ever having any knowledge regarding the 
issuance of a letter of credit by the Scranton bank as claimed by 
complainant. This specific denial by respondent shifts the burden 
of proving the existence of such on August 31, 1972, letter of 
credit back on complainant’s shoulders. Other than the bald 
allegations contained in the April 26, 1973, letter to the U.S.D.A. 
Chicago branch office and in its formal complaint, complainant 
has not submitted any proof that such a letter of credit was ever 
set up at the Scranton bank. These allegations, by themselves, 
are hardly sufficient proof that such a letter of credit was ever 
established. Since complainant has failed to prove the establish- 
ment of a letter of credit, it has not fulfilled one of the conditions 
of the sale--thereby not completing negotiations entitling com- 
plainant-broker to be compensated. 


It might be pointed out at this time that, although complainant 
has not proved it ever set up a letter of credit, Exhibit No. 1, page 
2 of the Report of Investigation is a copy of a letter of credit that 
was later set up through Mellon Bank & Trust in New York, New 
York, on September 12, 1972, by applicant-buyer (Hanover 
International Corporation), in the amount of $75,000.00 and 
naming respondent-seller as beneficiary. Complainant does not 
appear to have played any role in setting up this particular letter 
of credit. Based on this September 12, 1972, letter of credit, 
respondent negotiated further with and sold directly to buyer 
(Hanover) 21,300 cwts. of potatoes. 


As the moving party. the burden of proof is on complainant to 
prove the existence of a valid and binding contract, by a 
preponderance of the evidence. In order to prove such a valid and 
binding contract, which would entitle complainant-broker to 
compensation, complainant must prove that it completed 
negotiations which resulted in a valid contract binding on the 
parties. Whether or not complainant has proved a mutual 
manifestation of assent between the parties as to where the letter 
of credit was to be established (which complainant must do in 
order to receive compensation), complainant must further prove 
that it actually set up such a letter of credit, and it is this 
requirement which we conclude that complainant has failed to 
prove. Since complainant failed to complete negotiations 
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resulting in a valid and binding contract, complainant-broker is 
not entitled to any compensation in the form of brokerage fees. 
While it might be argued that respondent-seller has benefited 
from the prior efforts of complainant-broker, in the absence of a 
valid contract binding on the parties, as in this case, complainant- 
broker can not be allowed to recover brokerage on a subsequent 
transaction entered into between respondent-seller and buyer. 
Accordingly, since no contract ever came into existence, the 
complaint should, therefore, be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 15,720 


Britt Pivirenko v. Siw Davis Farm Propucts, Inc. PACA Docket 
No. 2-2931. Decided March 27, 1974. 


Order upon reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Garrett B. Stevens, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), an 
order was issued on January 18, 1974, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on January 21, 1974. Respondent, on February 
14, 1974, filed a petition for reconsideration of the order of 
January 18, 1974. Thereafter, on February 14, 1974, an order was 
issued, staying the order of January 18, 1974, pending the 
issuance of a further order in this case. 


Respondent in its petition takes exception to our order of 
January 18, 1974, on several grounds. We have reconsidered our 
order of January 18 in light of these exceptions, and find that all 
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these matters were before us and were considered at the time we 
issued our order. In our opinion, the order of January 18, 1974, is 
supported by the evidence and by the law applicable thereto. 
Accordingly, respondent’s petition is dismissed without prior 
service upon complainant. 


The order of January 18, 1974, is hereby reinstated and the 
reparation awarded therein shall be paid within thirty days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 15,721) 


In re Harry’s Propuce, Inc. PACA Docket No. 2-3136. Decided 
March 29, 1974. 


Failure to pay promptly and in full — wilfull, flagrant and repeated violations 
— Publication of facts 


Where respondent purchased, received and accepted perishable agricultural 
commodities in commerce and failed to pay promptly and in full the agreed 
purchase prices thereof, respondent wilfully, flagrantly and repeatedly 
violated the Act. The facts and circumstances of such violations shall be 
published. 


Respondent pro se. 
Daniel W. Wentzell, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930 as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on October 4, 1973, by the 
Director, Fruits and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent purchased, received, and accepted 
without complaint 60 lots of fruits and vegetables, all being 
perishable agricultural commodities, in interstate commerce, from 
12 sellers but failed to make full payment promptly of the agreed 
purchase prices to the sellers in the amount of $38,773.07. 
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A copy of the complaint was served upon the respondent 
pursuant to the provisions of Section 47.4 of the Rules of Practice 
(7 CFR 47.4) on October 12, 1973 and November 8, 1973. The time 
for an answer having run, and upon the motion of the Com- 
plainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Harry’s Produce, Inc. is an Arizona cor- 
poration, whose last known mailing address was 926 East 
Jackson, Phoenix, Arizona 85034. 


2. Pursuant to the licensing provisions of the Act, license No. 
711413 was issued to respondent on April 15, 1971. This license 
was renewed on its anniversary date in 1972 but was suspended 
automatically at the close of business January 19, 1973 when 
respondent failed to satisfy reparation awards issued in PACA 
Docket Nos. 2-2791, 2-2792, 2-2793, 2-2794 and 2-2795. The 
license terminated on April 15, 1973 when respondent failed to 


renew it. 


3. As set forth more fully in the Complaint, during the period 
June 1972 through September 1972, respondent purchased, 
received and accepted from 12 sellers without complaint 60 lots of 
fruits and vegetables, all being perishable agricultural com- 
modities in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, totalling $38,773.07. 


4. All of the sellers listed in paragraph 3 of the complaint filed 
formal reparations complaints against the respondent. As a 
result, the Judicial Officer issued reparation award against 
respondent as set forth below: 


Seller PACA Docket No. Date Issued Amount 
Haggblade-Marguleas- 2-2894 (32 A.D. 03/08/73 $ 672.50 
Tenneco Inc., Los Angeles, ) 

California 


Western Fruit Sales Co., 2-2792 (31 A.D. /14/ $ 4,287.50 


Fresno, California 
Pure Gold, Inc., 
Redlands, California 


Sunnyside Packing Co., 


Fresno, California 
Western Packing Co., 
Guadalupe, California 


) 

2-2793 (31 A.D. ‘7 798.25 
) 

2-2826 (32 A.D. (23/75 2,139.75 
) 

2-2794 (31 A.D. 4/ 1,957.00 
) 
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Seller PACA Docket No. Date Issued Amount 


South Bay Farmers Coop- 2-2833 (32 A.D. 01/18/73 925.00 
erative Assn., San Ysidro, ) 

California 

Mendelson-Zeller Co., 2-2791 (31 A.D. 12/14/72 3,818.67 
Inc., San Francisco, ) 

California 

Santa Clara Produce, Inc., 2-2830 (32 A.D. 01/17/73 2,047.50 
Oxnard, California ) 

J-B Distributing Co., 2-2827 (32 A.D. 01/22/73 11,565.80 
Los Angeles, California ) 

Nash-DeCamp Co., Visalia, 2-2795 (31 A.D. 12/14/72 4,940.00 
California ) 

Cal-Cel Marketing, Inc., 2-2831 (32 A.D. 01/18/73 600.00 
Oxnard, California ) 

Del Mar Packing Co., 2-2832 (32 A.D. 01/22/73 5,021.10 
Oxnard, California ) 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 60 transactions as set forth in paragraph 3 of the 
Complaint constituted wilful, flagrant and repeated violations of 
section 2 of Act (7 U.S.C. 499b), for which the order below is 
issued. 


ORDER 


The facts and circumstances of Respondent’s violations of the 
Act shall be published. 


This order shall take effect on the 11th day after this decision 
becomes final. * 


Pursuant to the Amended Rules of Practice governing 
procedures under the Act, this decision becomes final without 
further procedure 35 days after the date of service, unless ap- 
pealed to the Secretary by a party to the proceedings within 30 
days after service hereof, as provided in sections 47.37(c) and 
47.39(a) of the Amended Rules of Practice published in the 
Federal Register on November 5, 1973 (38 F.R. 30444). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final March 29, 1974. --Ed. 
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DISMISSAL — ON AUTHORIZATION OF PARTIES 


(No. 15,722) 


San-TEx VEGETABLE CoMPANY v. Tony SANSONE Propuce. PACA 
Docket No. 2-3070. In order issued March 7, 1974, by 
Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 
(No. 15,723) 
Horton & Horton v. SOUTHWESTERN Potato Pre-Pak Co. PACA 
Docket No. 2-3247. Reparation of $13,300.00 with 8 percent 
interest from December 1, 1973, awarded complainant a- 


gainst respondent in order issued March 4, 1974, by Donald 
A. Campbell, Judicial Officer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 15,724) 


At Harrison Co. v. INTERMOUNTAIN TRUCK Brokers, Inc. PACA 
Docket No. 2-3245. Reparation of $1,025.33 with 8 percent 
interest from August 1, 1973, awarded complainant against 
respondent in order issued March 1, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,725) 


INTERNATIONAL TRADING AsSOocIATES, INC. v. J. HUBBARD PRODUCE 
Co. PACA Docket No. 2-3246. Reparation of $1,752.62 with 
8 percent interest from July 1, 1973, awarded complainant 
against respondent in order issued March 1, 1974, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,726) 


NortHwEst Fruit SAues, Inc. v. Kustom Kut Potato. PACA 
Docket No. 2-3243. Reparation of $5,486.25 with 8 percent 
interest from July 1, 1973, awarded complainant against re- 
spondent in order issued March 1, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,727) 


Trevino & Kuroki v. Kustom Kut Potato. PACA Docket No. 
2-3242. Reparation of $1,875.00 with 8 percent interest from 
July 1, 1973, awarded complainant against respondent in 
order issued March 1, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,728) 


Vec-Pak, Inc. v.. WHEELER & KENNEDY PRopucE, Inc. PACA 
Docket No. 2-3244. Reparation of $6,323.55 with 8 percent 
interest from October 1, 1973, awarded complainant against 


respondent in order issued March 1, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,729) 

Rep Batt Potato Co., Inc. v. Rospert Nona. PACA Docket No. 
2-3249. Reparation of $20,051.95 with 8 percent interest 
from June 1, 1973, awarded complainant against respondent 
in order issued March 6, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,730) 


Monc’s ConsoLipATED PropuceE, INc. v. ALSTON Propuce. PACA 
Docket No. 2-3253. Reparation of $890.40 with 8 percent 
interest from June 1, 1973, awarded complainant against 
respondent in order issued March 7, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,731) 


Parsons Packinc, Inc. v. Jim CHANCE Truckinc Co. PACA 
Docket No. 2-3252. Reparation of $3,200.00 with 8 percent 
interest from September 1, 1973, awarded complainant 
against respondent in order issued March 7, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,732) 


J.C. Watson Co. v. Jim Cuance Truckinc Co. PACA Docket No. 
2-3251. Reparation of $4,600.00 with 8 percent interest from 
October 1, 1973, awarded complainant against respondent 
in order issued March 7, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,733) 


GATEWAY Farms, INc. v. JERRY COVINGTON BROKERAGE Co. PACA 
Docket No. 2-3257. Reparation of $17,465.00 with 8 percent 
interest from October 1, 1973, awarded complainant against 


respondent in order issued March 11, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,734) 

Catavo Growers OF CALIFORNIA v. Bos Cain’s AAA Propuce Co. 
PACA Docket No. 2-3256. Reparation of $6,936.00 with 8 
percent interest from October 1, 1973, awarded complainant 
against respondent in order issued March 11, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,735) 


GROWER SHIPPER Potato Company v. Kustom Kut Potato. PACA 
Docket No. 2-3255. Reparation of $3,075.00 with 8 percent 
interest from July 1, 1973, awarded complainant against re- 
spondent in order issued March 11, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,736) 


E. J. Harrison & Son, Inc. v. Mitrorp Packine Co., Inc. PACA 
Docket No. 2-3254. Reparation of $199.00 with 8 percent 
interest from December 1, 1972, awarded complainant 
against respondent in order issued March 11, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,737) 


Ben VASQUEZ PRopucE v. Scotr’s Propuce. PACA Docket No. 
2-3259. Reparation of $6,086.50 with 8 percent interest from 
August 1, 1973, awarded complainant against respondent in 
order issued March 13, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,738) 


INTER Harvest, Inc. v. Empire Foops, Inc. PACA Docket No. 
2-3258. Reparation of $6,864.30 with 8 percent interest from 
August 1, 1973, awarded complainant against respondent in 


order issued March 13, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,739) 


VALLEY TrRopicAL Farms, Inc. v. Suppers Service Co., Inc. 
PACA Docket No. 2-3260. Reparation of $9,020.00 with 8 
percent interest from February 1, 1973, awarded complainant 
against respondent in order issued March 13, 1974, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 15,740) 


MonTIcELLo Potato Suippers, Inc. v. SANTA BARBARA TROPICAL 
Propucts, Inc. PACA Docket No. 2-3263. Reparation of 
$10,442.93 with 8 percent interest from June 1, 1973, award- 
ed complainant against respondent in order issued 
March 21, 1974, by Donald A. Campbell, Judicial Officer. 
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(No. 15,741) 


BuiuE Ancuor, INc. v. JAcKSON Tomato Company. PACA Docket 
No. 2-3266. Reparation of $5,240.85 with 8 percent interest 
from November 1, 1973, awarded complainant against re- 
spondent in order issued March 22, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,742) 


CoLtorapo Potato GrRoweRS EXCHANGE v. JERRY COVINGTON 
BROKERAGE Company. PACA Docket No. 2-3268. Reparation 
of $1,869.51 with 8 percent interest from May 1, 1973, award- 
ed complainant against respondent in order issued March 22, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 15,743) 


McDona.p’s Tomatoes v. J. HusBarp Propuce Co. PACA 
Docket No. 2-3267. Reparation of $1,342.40 with 8 percent 
interest from September 1, 1973, awarded complainant 
against respondent in order issued March 22, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,744) 


Curisty Crops, Inc. v. Juric Ross Kitcuens, Inc. PACA Docket 
No. 2-3276. Reparation of $16,160.00 with 8 percent interest 
from October 1, 1973, awarded complainant against re- 
spondent in order issued March 24, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,745) 

J. S. McManus Propuce Company v. Royat MeELon Company. 
PACA Docket No. 2-3272. Reparation of $5,850.00 with 8 
percent interest from July 1, 1973, awarded complainant 
against respondent in order issued March 27, 1974, by 
Donald A. Campbell, Judicial Officer. 
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Abnormal deterioration, grapes 


TRANSPORTATION SERVICE AND CONDITIONS 


Warranty of suitable shipping condition applic- 


U.S. GOVERNMENT PRINTING OFFICE: 1974— 54)-539:11 











